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Abstract

From the perspective of international law, the conflict between resistance
groups and the occupying power is subject to the rules of international
humanitarian law governing international armed conflicts. The current
exploratory-analytical research has attempted to explain the basis and
sources of this right by relying on the idea of “Natural Rights” and in the
light of international law, exploring its effects. Based on this, in the light of
natural rights and specifically the right to self-determination as one of the
peremptory norms of international law.

The concept of "occupation,” despite its seemingly simple appearance
which denotes the presence and domination of foreign forces in a country, is
a complex concept that has been defined in different meanings such as
acquiring homeland or domination and imposing military authority on land
belonging to another. The legitimacy or illegitimacy of a conflict does not
affect the application of humanitarian law; however, the legal order cannot
ignore the inherent qualities of human beings such as belonging to their land
and property and consequently respecting the defense of the land.

Within this framework, the question arises: do the people of the land that
have been attacked and aggravated without being members of the armed
forces of their country have the right to armed resistance against the
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aggressor and occupation, and under what conditions is it applicable and
what consequences does it have? Therefore, the present descriptive-
analytical study tries to answer these questions by relying on legal principles
and then on the sources of international law. Additionally, the focus of this
research is on the exercise of this right concerning the occupied Palestinian
territories.

In the present study, the authors first studied the basis and foundation of
“the right to resistance" and in light of the doctrines of natural rights have
considered natural rights as the basis for resistance. For this purpose, after a
brief introduction of natural rights and their position in the philosophy of
law, the right to resistance to natural rights with a historical approach has
been measured and evaluated. Accordingly, this paper claims that the
restoration of the right to resistance as a natural right in the traditional
natural rights and thought of the ancient and middle ages is difficult because
to accept the right to resistance in the system requires acceptance of
preconditions such as "individualism" and “artificial state or man-made
State"; now that both of them have a strong position in the ancient world. In
other words, the citizen will have the right to resist the government, which
has been involved in the creation it through a social contract. Moreover, the
prevailing thought in the ancient and middle ages is not accepted by this
doctrine and the enquiry into philosophical thought of that section shows that
the state, like some of the previous and innate phenomena such as the family,
is considered as a natural institution that existed before the individual and
essentially no right to "create" and "durability” of the State. In addition, he
has an underlying "individualist" right to resistance, according to which a
human being, as a human being and as a moral agent of the creator of the
state, can resist the trust entrusted to the state through supervision, reform
and even rebellion, and in this way, the right to resist, and he will claim his
right to self-determination.

Writers in the light of the thought of philosophers such as Locke and
Kant and relying on doctrines and natural law such as the nature of man and
desire for independence, self-authority, "trust relationship™" between the
people and the ruler, and especially the right to self-determination, deserve
the right to resistance. According to the above-mentioned thoughts, the right
of revolt against the government of the civil uprising can be proved for the
citizen, therefore it can be said that inherent right of State to self-defense do
note preclude the right by the people of the occupied land, against the
occupying government.

In a simple manner, as in the school of natural rights in the form of
individual and as a nation in a collective way, they have the natural right to
self-determination and against the occupying government as a violation of
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this right, they have the right to resist. The first protocol of 1977, has been
recognized as an international armed conflict the conflict between resistance
groups and occupying power and numerous documents of the United
Nations General Assembly and other international entities have endorsed this
right. Therefore, it can be said that arming civilians is sometimes the last
remedy to preserve the territorial integrity of a country. However, the theory
of self-defense does not cover the resistance or resistance groups
organizations fight against occupation. The right to resistance can only be
inferred from the concepts of human rights and the natural right to self-
determination; although the channel and the conditions of applying this right
are subject to humanitarian law.

With these words, the occupying power does not have the right to resort to
self-defense except in its territory - not the occupied territories - and the right
to resist is a tool and approach to end the occupation, which is at first a
violation of international law itself. And secondly, the rules regarding the duty
to terminate occupation, are still legally incomplete. Third States have an
obligation to not protect the occupying State and not to recognize the situation
of occupation and its results. However, exercising the right to resist is not
without responsibility. Resistant forces can have individual international
criminal responsibility, and on the other hand, in certain situations, the
resistance group may be attributed to the relevant government and cause the
government's international responsibility. Therefore, the effort of the
resistance group to respect humanitarian law is important both for maintaining
the position and legitimacy of the group and determining the nature of the
conflict, as well as in terms of the related effects and responsibilities and from
causing more harm to the civilians in the occupied territory.

Keywords: Armed Conflict, International Humanitarian Law, Occupation,
The Right to Resistance, The Right To Self-Determination.

Article Type: Research Article.
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Abstract

The doctrine of the Responsibility to Protect (R2P) emerged in response to
the weaknesses of international law in addressing human security concerns.
It is rooted in the concepts of "human security” and "humanitarian
intervention.” The post-Cold War era saw a shift in international relations,
with the rise of non-state actors, international institutions, and intra-state
conflicts. This context led to debates surrounding humanitarian intervention,
specifically the use of force by one state against another to protect civilians.
The concept of "right to intervene” evolved into "responsibility to protect,”
and the traditional view of sovereignty as control transformed into
sovereignty as responsibility. These developments culminated in the
adoption of the R2P doctrine between 2000 and 2005.

Despite ongoing discussions about its effectiveness and legitimacy, the
R2P doctrine offers a potential legal framework for international responses
to civilian suffering. This study examines the 2023 conflict between Hamas
and lIsrael through the lens of R2P. Although the doctrine has an explicit
legal basis, the United Nations Security Council (UNSC) did not invoke it in
support of the Gazan population. This research investigates why the UNSC
failed to utilize R2P in the recent Gaza crisis.

Main research question: Why was the UNSC unable to resort to the R2P
doctrine in the recent Gaza crisis? Why did the UN fail to take any effective
action based on R2P to support the people of Gaza?
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Secondary research question: Does the R2P doctrine provide a sufficient
legal basis for an international response (by the UNSC) to support civilians
in the Gaza Strip?

The study hypothesizes that power relations and the mechanisms governing
the international system hindered the UNSC's use of R2P in the case of Gaza.

The research suggests that the hierarchical power structure within the
UN, particularly the veto power, played a significant role. The United States'
instrumental use of the UN to maximize its power, interventions, and
regional interests in the Middle East, coupled with its strong support for
Israel, rendered the R2P doctrine ineffective in the Gaza crisis.

Theoretical Framework

This research employs aggressive realism theory and adopts a descriptive-
explanatory approach. The study argues that despite the legal basis for applying
R2P to support the Gazan population following the 2023 conflict, the question
remained: which state was responsible for protecting Gazan civilians, and why
did they fail to uphold this responsibility? The research then examines the
relevance of the R2P doctrine in the context of the UN's role.

Findings

The research confirms the hypothesis that power relations and the
mechanisms governing the international system impeded the UNSC's use of
R2P for the residents of Gaza. The findings suggest that the hierarchical
power structure within the UN, particularly the veto power, along with the
United States' instrumental use of the UN and its unwavering support for
Israel, contributed to the ineffectiveness of the R2P doctrine in the recent
Gaza crisis.

The United States, seeking to maximize its power and ensure its own
security in the aftermath of the 2023 Hamas-Israel conflict, resorted to
"backpassing" responsibility to its regional partner, Israel. This strategy
aimed to maintain control over the crisis and prevent other major powers and
regional actors from gaining influence.

The strategic alliance between the US and lIsrael, along with the US's
commitment to supporting Israel as its regional partner within the Middle
East's "backpassing" system, aimed to maximize US power against
competitors and uphold the existing international order and power structure
within international organizations like the UN. These factors ultimately led
the UN Security Council to disregard and fail to implement the R2P doctrine
in support of the Gazan people, despite the clear legal basis for its
application. As long as current conditions persist and power relations
continue to overshadow the R2P doctrine, we risk witnessing the further
marginalization of this doctrine on the altar of US patronage of Israel.
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2.Tel Aviv University
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5. John Foster Dulles
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Abstract

According to Article 2 of the Convention on the Rights of the Child, all
children within a country's territory are entitled to the rights outlined in the
Convention without discrimination. This means that no country can deprive
children of any rights or impose restrictions on their exercise based on their
legal status. One such crucial right is the best interests of the child, which is
underscored in Article 3(1) of the Convention as follows: "In all actions
concerning children, whether carried out by public or private social welfare
institutions, courts of law, administrative authorities, or legislative bodies,
the best interests of the child shall be a primary consideration."

However, in 2018, the Israeli Knesset passed the Israel Nation-State Law,
which the Israeli Supreme Court recognized as part of Israel's constitutional
rights in 2021. Given that Israel is a party to the Convention on the Rights of
the Child, the critical question arises as to whether the best interests of
Palestinian children have been upheld under this law.
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Since the enactment of the nation-state law, an increasing number of
Palestinian children living under occupation have faced death and endured
mass violence and persecution. Statistics reveal that in 2018, the year of the
law's approval in the Knesset, 57 children were killed in the occupied
territories, compared to 7 Palestinian children killed in 2021, the year the law
was acknowledged as a fundamental right. This indicates a clear violation of
the right to life following the adoption of Israel's nation-state law.

Furthermore, by exclusively recognizing the right to self-determination
for the Jewish nation, the law overlooks the national identity rights of
Palestinian children, often derived from their citizenship. This exclusive
right for Jews effectively renders Palestinian children as foreigners in their
own ancestral land.

Moreover, the nation-state law promotes Israeli settlement in
predominantly Palestinian areas, considering it a national value. By
encouraging such settlements, Palestinians face land confiscation, severe
movement restrictions, and reduced access to resources. This has led to a
decrease in available land for Palestinian housing and infrastructure
development, resulting in forced evictions and displacement of Palestinian
families and communities. In 2021, the Human Rights Council reported over
70 families in the Sheikh Jarrah region experiencing forced eviction. The
escalation of violence following the law's enactment has further compelled
Palestinians to abandon their lands, with 410 attacks carried out by Israeli
settlers against Palestinians in the first ten months of 2021 alone, making life
in the occupied territories nearly untenable.

Beyond displacement, the nation-state law has had detrimental effects on
the health of Palestinian children. Growing up amidst violence not only
directly harms children but also leads to mental health issues such as anxiety,
distress, separation anxiety, hypervigilance, and PTSD, as evidenced by a
2021 study on Palestinian children living near Israeli settlements. Exposure
to violence and mental trauma exacerbates the conflict and increases child
mortality and health issues.

Additionally, the right to education of Palestinian children is
compromised by the nation-state law. Settlement construction impedes
access to educational facilities, and children face additional obstacles such as
Israeli military checkpoints, resulting in missed classes due to lengthy
journeys. Furthermore, schools in the occupied territories are subject to
harassment, including stone-throwing and gunfire, contributing to learning
disorders among Palestinian children.

As legislative bodies are obligated to prioritize the best interests of the
child in all actions, the Israeli government was duty-bound to consider the
best interests of Palestinian children when approving the nation-state law.
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However, by violating their right to life, identity, health, standard of living,
and education, Israel has clearly failed to uphold their best interests, which
are intrinsic to their rights as children.

Keywords: Non-Discrimination Principle, Right to Identity, Palestinian
Children's Rights, Jewish Nation-State Law, Best Interests of the Child.

Article Type: Research Article
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Abstract

The incendiary attacks by the Hamas group from the Gaza Strip on October
7, 2023, towards the border areas of Israel, known as "Operation Al-Agsa
Storm," and lIsrael's robust military response to these attacks once again
brought the issue of the occupied Palestinian territories to the forefront of the
world's media. These attacks involved a combination of terrestrial, aerial,
and naval assaults, with thousands of rockets launched towards Israel,
resulting in significant damage to lIsraeli positions, including the loss of
approximately 1400 lives and the capture of 240 individuals. In response to
Hamas' operations, Israel officially declared war one day later, expressing its
intent to engage in military conflict to eliminate Hamas and end their control
over the Gaza Strip. Subsequently, Israel launched forceful and
disproportionate offensives against the Gaza Strip, resulting in numerous
civilian casualties. As of December 9, 2023, the casualties from these attacks
have exceeded a staggering 17,700 tons, as reported by the Palestinian
Ministry of Health. It is also important to note the extensive destruction of
numerous buildings caused by these attacks.
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From an international legal perspective, a significant aspect of the
military operation on October 7, 2023, is the legality of the military actions
undertaken by both Hamas and Israel against each other. Hamas has
portrayed its military actions, particularly the October 7 operation, as a
response to Israel's presence as an occupying force, aligning with the
Palestinians' right to self-determination. On the other hand, Israel justifies its
actions and attacks on the Gaza Strip as acts of self-defense. Both parties
consider their actions lawful based on these grounds, which they view as
crucial justifications. This article aims to explore, through a descriptive-
analytical approach, the international law perspective on the use of force in
the October 7 operation and the military actions of Hamas and Israel against
each other.

According to the statement issued by the United Nations Secretary-
General following the attack, the lack of opportunity for Palestinians to
exercise their right to self-determination prompted Hamas to initiate military
action to create a conducive environment for such exercise. Considering the
founding charter of Hamas and statements by its officials against the Israeli
occupation, the decision to conduct military operations on October 7 can be
justified under international law as a manifestation of the right to self-
determination. While some scholars, legal experts, and countries like Israel
and the United States may view Hamas' actions as terrorism, Hamas' distinct
approach towards the occupying force sets it apart from terrorist
organizations. Hamas has demonstrated a level of influence and effective
control over the population it represents, even if not all Palestinians endorse
its methods and political objectives. However, exercising the right to self-
determination does not grant a group the freedom to choose the type,
method, and means of military operations. Therefore, the evaluation of
Hamas' armed operations targeting Israel should consider the requirements
outlined in Additional Protocol | to the four Geneva Conventions (1977).

Regarding Israel's justification for military operations in response to the
October 7 attack, the claim of legitimate defense is contentious. While it
could be argued that if Palestine were recognized as a state by Israel and
non-state actors like Hamas were capable of armed attacks, Israel would
have the right to defend itself under Article 51 of the Charter, the reality is
that Israel does not recognize Palestine as a state. The prevalent view in
international law, including the Security Council, is that self-defense is not
applicable when an occupying power controls another entity. Even if Israel's
self-defense justification were accepted, the conditions, including
proportionality, for justifying severe international crimes are not met.

Israel's reliance on Article 43 of the Fourth Hague Convention for self-
defense to establish order and security in occupied territories is also
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questionable. As Israel's presence in the territory is temporary and lacks
sovereignty, this provision cannot be invoked when the occupier faces the
people's struggle for self-determination. The actions of the occupier must
adhere to international human rights and humanitarian law, which prioritize
the right to self-determination as a fundamental human right.

The designation of Hamas as a terrorist group by Israel does not hold
legal weight in international law. The determination of a group as a terrorist
organization is the prerogative of the United Nations Security Council, not
individual countries. Even if a group resorts to intimidating tactics, it may
still be considered a liberation group, especially if it actively opposes foreign
occupation.
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Keywords: Israel, Terrorism, International Law of Use of Force, Hamas,
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Since the establishment of Israel by the United Nations in 1948, Israel has
sought to annex Palestinian lands through various crimes and acts of
violence. Subsequently, it established settlements on this land, relocating
populations from different parts of the world, often accompanied by the
expulsion of indigenous Palestinians. Paragraph 4 of Article 49 of the Fourth
Geneva Convention explicitly prohibits the deportation of protected persons
from occupied territories. However, decisions by the Israeli Supreme Court
have not consistently addressed deportations carried out by military
authorities under the guise of security concerns.

The objective of this article is to examine the legal status of settlers
residing in the occupied Palestinian territories. Settlers, at times, engage in
military activities or volunteer as human shields to assist the occupying
regime, blurring the line between civilian and military roles. While
occupation law aims to protect both civilians and occupying forces,
ambiguity surrounds the status of civilians in occupied territories.

This article delves into the adherence to the principle of distinguishing
between military and civilian entities during wartime, as outlined in
international humanitarian law. Specifically, it analyzes the role of Israeli
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settlers in occupied areas resulting from Israel's settlement policies,
exploring whether their presence supports the maintenance and stabilization
of the occupation within the framework of humanitarian law. It also raises
questions regarding the settlers' classification as human shields, their
settlements as forms of military assistance, and whether they can be targeted
as combatants.

Occupation law primarily aims to safeguard the civilian population in
occupied areas and protect the rights of the occupied state, given the
illegality of the occupation. Thus, the restrictive nature of these rules and the
need for a narrow interpretation must be considered when interpreting the
law governing occupation. In the absence of explicit legal provisions, the
occupying government is prohibited from taking actions that violate
humanitarian law principles.

While civilians are entitled to protection under international humanitarian
law, this protection is revoked if they directly participate in hostilities or aid
occupiers, making them legitimate military targets. This principle applies to
settlers in occupied areas as well.

Furthermore, the transfer of civilian populations to occupied areas is
strictly prohibited, and settlements near borders raise concerns of settlers
being used as human shields to protect military installations. Settlers
involved in conflicts may be classified as combatants and legitimate targets,
especially if they act as human shields.

This article, using an analytical-descriptive approach, aims to
demonstrate that residents of occupied territories can be considered
combatants based on their engagement in armed violence and military
activities. Through the implementation of multiple military laws, the
occupying regime has effectively controlled Palestinian territory and
allocated it to military settlers. The settlers' use of violence against
Palestinians has significantly furthered the occupying regime's objectives.
Settlers who relocate through Israeli population transfer policies and do not
engage in military activities effectively become human shields for the Israeli
regime's actions, potentially altering their legal status to that of combatants.
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Keywords: Settlers, armed violence, military activity, civilian, combatant,
Human Shield.

Avrticle Type: Research Article.
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Abstract

In today's global arena, the Zionist regime stands accused of egregious
crimes against humanity, particularly in its occupation of Palestinian
territories and its conduct during various conflicts, notably the 22-day war in
2008, the 8-day war in 2012, and the recent intensification of hostilities
starting in October 2023. Throughout these conflicts, the regime has
systematically violated international humanitarian law, subjecting the
defenseless people of Gaza to siege conditions, depriving them of essential
resources like water, food, and medicine, and perpetrating acts of
persecution, torture, and displacement.

Numerous reports from UN agencies corroborate the widespread
commission of war crimes, crimes against humanity, and potentially
genocide by the occupying Israeli forces. Consequently, global attention has
turned to the urgent need for accountability and justice for the victims of
these atrocities. However, the path to holding the perpetrators accountable is
fraught with legal and political challenges.

Questions arise regarding which courts possess jurisdiction over these
crimes and how legal proceedings can be initiated. Despite the clear
imperative for justice, limitations within national and international legal

How to Cite: Foroughi, F. (2024). A reflection on the feasibility of national and international
prosecution of the crimes committed by the Zionist regime in Gaza, Journal of Legal Studies,
16(1), 179-228.

Associate Professor, Department of Criminal Law and Criminology, Faculty of Law and
Political Sciences, Shiraz University, Iran. Email: forughi@yahoo.com.

Legal Studies, 2024, Volume 16, Issue 1, pp 179-228.
Publisher: Shiraz University



mailto:forughi@yahoo.com

z Volume 16, Issue 1, May 2024

frameworks complicate the prosecution of these crimes. Palestinian and
Israeli courts face restrictions in addressing these violations, while legal
proceedings in other countries may prove ineffective due to political
considerations and obstacles such as the immunity granted to high-ranking
state officials.

Although international mechanisms such as the establishment of ad hoc
courts by the Security Council or referral to the International Criminal Court
offer potential avenues for justice, political dynamics, particularly US support
for Israel, present significant obstacles. Therefore, the most viable option for
pursuing accountability lies with the ICC, either through referral by a member
state or the prosecutor's initiative. By accepting the ICC's jurisdiction and
referring the situation in Palestine and Gaza to the Court, the State of Palestine
can pave the way for legal action. In addition, seeking intervention from the
International Court of Justice to prevent further atrocities and secure
reparations holds promise. By taking immediate action to prevent genocide
and subsequent obligations to compensate damages, the 1CJ can play a crucial
role in addressing the ongoing humanitarian crisis in Gaza.

In conclusion, while the pursuit of justice for the crimes committed by
the Zionist regime presents formidable challenges, concerted efforts within
the international legal framework offer hope for accountability and redress
for the victims.
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Abstract

The liberation of al-Quds has been a fundamental goal of the Islamic
Revolution since the establishment of the Islamic government in Iran during
the years following the uprising. Consequently, the Islamic Republic of Iran
and its citizens have consistently endeavored to take steps in various
dimensions to support this aspiration. The "National Referendum Plan in the
Land of Palestine" is defined as a legal initiative in this regard, based on
international law language and referencing international documents and legal
terminology.

This plan or proposal, formulated based on international legal principles
and utilizing a four-stage mechanism, seeks to provide a legal framework for
the realization of the establishment of a Palestinian state, asserting the "right
to self-determination” and formulating the legal rights of Palestinian
refugees and displaced persons under the headings of "right of return." An
analysis of the amalgamation of concepts and documents suggests that the
language of the proposal is grounded in international law. The choice of this
language can be attributed to the widespread adoption of the "international
law" discourse.

The proposal, by asserting Iran's historical claim in supporting the
resolution of the Palestinian Question by Palestinians, introduces the
referendum as the optimal available option to end the current tense situation.
Referendum, as a method for determining future leadership, is one of the
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most common approaches recognized initially in domestic law and
subsequently in international law as a "legitimate" method for the
establishment of a country or government.

This article addresses the fundamental issue of the challenges faced by
the Iranian proposal from the standpoint of international law and examines
the subjects that warrant attention for its revision and enhancement.
Employing an analytical and descriptive approach, the paper delves into the
challenges and imperatives for reconsideration in the aforementioned
proposal.

Challenges and Considerations for Revision

The primary challenge that the proposal has insufficiently addressed is the
concept of “the two-state solution." This idea, considered a rival theory to
the Iranian resolution of the Palestinian Question, has gained acceptance and
dissemination by governments and international organizations at large. The
proposal should articulate the reasons for deviating from alternative
solutions, both legally and practically, while elucidating its own concept.
The notion of establishing two states conflicts with various aspects of
international law, such as opposition to the right to self-determination, right
to land and territory, division without legal basis, division without
competence based on the United Nations Charter, disregard for actions
conflicting with the subject and goals of agreements by the Israeli party.

Furthermore, recent public sentiments regarding the acceptance of the
two-state solution among the Palestinian and Israeli populations highlight the
fact that individuals involved in this proposal on both sides lack belief or
hope in the reality and operational feasibility of this idea. The article aims to
shed light on these challenges and considerations for the revision of the
Iranian proposal in a comprehensive and insightful manner.

Iran plan systematically avoids addressing the Palestinian Liberation
Organization (PLO), currently holding the official government of Palestine,
despite the indispensable need to consider recognized international legal
structures to advance solutions for the Palestinian predicament. It appears
that the Iranian proposal must contemplate a mechanism involving the
collective participation of Palestinian organizations.

The utilization of international legal terms without equivalents (such as
national referendum and genuine Palestinian) or with vague interpretations
(occupation) constitutes the third legal challenge of the Iranian proposal. Iran
considers all Palestinian territories as belonging to the Palestinian people,
describing lsrael's presence anywhere on this land as an "occupation.”
However, the term "occupied territories” in international law literature and
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the documentation of various governments refers to Israel's presence beyond
the boundaries defined in the partition plan known as the 1967 borders.

Despite possessing all the legal strengths, like all international proposals,
the Iranian plan necessitates a revised and enhanced version. It is
indisputable that the issue of Palestine, in addition to its international legal
dimensions, encompasses various political, economic, military, and social
arenas, as acknowledged by the author. Therefore, rewriting the proposal,
while acknowledging non-legal realities, remains imperative from an
international legal perspective.

A Revised Approach

This article suggests that Iran, in its plan revision, should move towards
garnering public consensus and conveying the Iranian proposal to the
collective endorsement of governments sympathetic to the Palestinian cause.
This approach is reinforced by Iran's repeated declarations, in various
General Assembly resolutions, expressing disagreement with certain clauses
while overall supporting the Palestinian side.

Furthermore, given that the International Court of Justice, the
International Criminal Court, and international human rights mechanisms are
poised for extensive actions concerning Palestinian issues, the new Iranian
proposal must draw on legal literature shaped by these judicial and
international human rights developments. The International Court of Justice
has been requested for the third time regarding the "Situation of Israel's
Actions in Occupied Territories (After 1967)" in advisory opinion, with the
verdict on the verge of issuance. Additionally, South Africa, a party to the
Convention on the Prevention of Genocide, has initiated litigation
concerning the occurrence of genocide by Israel during the October War.

Keywords: Palestinian Referendum, Two-State Solution, Palestinian Issue,
Legal Integration, Right to Self-determination, Human Rights.

Article Type: Research Article
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Abstract

The Al-Agsa Storm operation on October 7, 2023, carried out by the military
branch of Hamas, namely Al-Qassam, represents an unprecedented military
action in the longstanding Israeli-Palestinian conflict. While Hamas's actions
may be justified based on the occupation and the right to self-determination,
Israel's response to this operation has been extensive, devastating, and
unprecedented, to a degree that cannot be considered legitimate defense. The
killing of thousands of innocent civilians, the use of prohibited weapons, the
destruction of medical centers and hospitals, the collapse of the health
system, the all-encompassing siege of Gaza, and the lack of access to vital
goods such as food, water, and medicine have led to widespread famine. The
destruction of homes and the forced displacement of the people of northern
Gaza to other areas are among the blatant atrocities committed by Israel,
which could be assessed as the actus reus element of the crime of genocide.
This article seeks to address whether the actus reus and mens rea
elements of genocide (specific intent) have been met in light of recent Israeli
military operations against the Palestinians (the people of Gaza). Through a
descriptive and analytical examination of official reports, doctrine, and
international jurisprudence, it concludes that, based on lIsrael's actions,
especially the killing of members of the group, both the actus reus and mens
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rea elements of the crime of genocide in the Al-Agsa Storm operation on
October 7, 2023, have been fulfilled in a manner that establishes grounds for
the jurisdiction of the International Criminal Court. Consequently, the
International Criminal Court could exercise its jurisdiction in this case.

The people of Gaza are an integral part of the Palestinian nation and
government, united by a common and historic goal and struggle for
liberation from occupation and colonization. Their shared nationality,
ethnicity, and religion, as well as their continuity of goals, align them as a
group protected under the Genocide Convention of 1948 and the Statute of
the Court (6).

In addition to the deaths of Palestinians resulting from Israel's military
actions, they face immediate risks of starvation, lack of water, and disease
due to Israel's enduring blockade, inadequate aid distribution, and extensive
restrictions on essential resources caused by the destruction of Gaza's
infrastructure due to Israeli attacks. The coordinated and consistent
statements of Israeli authorities, operationalized through military orders,
serve as compelling evidence of intent.

The pattern of Israeli attacks and actions against the Palestinian
population in Gaza since October 7, 2023, including collective punishment,
forced disappearances, and the use of famine, water, electricity, and fuel cuts
as tools of war, along with public statements by high-ranking Israeli
government and military officials, collectively indicate Israel's genocidal
intent. The behaviors, circumstances, and presumptions used by ad hoc
international criminal tribunals to establish the specific intent of genocide
align with the actions of Israeli authorities and can serve as a legal basis for
potential proceedings against them.

Currently, the court's prosecutor, Karim Khan, has emphasized the
importance of investigating the situation in Gaza, ensuring justice for the
victims, and upholding the rule of law. While the prosecutor's actions have
been articulated in a series of speeches and not as official actions, no
preventive statement regarding Gaza has been issued by the court prosecutor.
Member states of the Court, such as South Africa, Bangladesh, Djibouti,
Bolivia, and the Comoros Islands, have recently referred the situation in
Gaza to the Court, citing genocide as one of the concerns. However, due to
the cautious approach of the prosecutor, an official decision regarding
genocide does not appear imminent. Nonetheless, a provisional order issued
by the International Court of Justice in the case of South Africa against Israel
concerning the genocide of the people of Gaza, based on the Convention on
the Prohibition and Punishment of Genocide, could potentially alter the court
prosecutor's cautious stance.

Keywords: Al-Agsa storm operation, Israel, Gaza people, genocide,
international criminal court.

Avrticle Type: Research Article.
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The Israeli-Palestinian conflict remains one of the most complex and
intractable challenges facing the international community. Central to this
conflict is the question of Jerusalem's status. Jerusalem holds profound
religious significance for Judaism, Christianity, and Islam, each with holy
sites located within the city. The right to worship and access to these sites for
all faiths must be a key consideration in any final resolution. Both the Israeli
government and the Palestinian Authority view Jerusalem as their capital,
making control of the city a critical red line for both parties.

This research seeks to propose a potential solution to the Israeli-
Palestinian conflict based on the principle of freedom of worship and access
to Jerusalem for followers of all three Abrahamic religions. Drawing upon
the teachings of international human rights law and Islamic jurisprudence,
the paper argues that a framework guaranteeing such access can be
established.

The research methodology employs analytical reasoning with a
comparative and interdisciplinary approach. Specifically, the paper compares
and adapts the teachings of Islamic jurisprudence with those of international
law, particularly the international human rights system, as they relate to the
issue at hand. Based on this analysis, the concept of recognizing Jerusalem
as an independent entity emerges as a potential solution.
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An independent Jerusalem could guarantee the right of access for all
religious groups to their holy sites. This aligns with the principles of the
international human rights system, Islamic jurisprudence, and Islamic legal
foundations. Moreover, it fulfills the objectives of Sharia law concerning
freedom of worship and access. Reconsidering the independence plan
through the lens of human rights and religious texts reveals its potential for
greater success compared to other conflict resolution proposals.

Therefore, this research explores the concept of internationalizing and
recognizing Jerusalem as an independent entity. It examines how this
concept aligns with the right to worship and access, potentially reducing the
conflict's intensity and paving the way for a final resolution. The paper will
also discuss the functionality and challenges associated with this plan.

Key findings from the research analysis and proposal include:

1. Jerusalem's Significance in Abrahamic Religions: Judaism,
Christianity, and Islam all hold Jerusalem in high regard due to its
historical and religious significance. Specific places of worship for
each religion are located within the city.

2. The Right to Worship and Access in Human Rights: The right to
worship and access to holy sites is a fundamental principle enshrined
in human rights documents and the international human rights system.
This right encompasses the freedom to conduct individual and
communal worship, as well as the freedom to build and maintain
places of worship.

3. Respect for Religious Symbols in Islam: The Quran emphasizes the
principle of "freedom of belief" alongside "respect for religious rituals,
symbols, and figures." This principle extends to protecting and
defending places of worship belonging to other religions.

4. Jerusalem's Status in the Partition Resolution: The United Nations
General Assembly Resolution 181, adopted in 1947, envisioned
Jerusalem as an independent corpus separatum (separate entity). The
need for Jerusalem's independence has been echoed in other
international documents.

5. Alignment with Islamic and Human Rights Principles: Recognizing
Jerusalem's independence aligns with the teachings of the international
human rights system, Islamic jurisprudence, and Islamic legal
foundations. It upholds the objectives of Sharia law concerning
freedom of worship and access.

6. Guaranteeing Access and Reducing Conflict: An independent
Jerusalem would guarantee the right of access for followers of all
religions to their holy sites. Defining the legal status of Jerusalem and
ensuring access could potentially lessen the intensity of the Israeli-
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Palestinian conflict and render religious justifications for violence
obsolete.

Favorable Conflict Resolution Scenarios: Due to its alignment with
human rights principles and relevant resolutions from the United
Nations Security Council, General Assembly, and other international
bodies, conflict resolution scenarios based on Jerusalem's
independence hold greater promise.

Challenges and Realities: The biggest challenge to the independence
plan is its potential incompatibility with the current discourse of both
parties involved in the conflict. However, political solutions are often
driven by realities on the ground rather than ideals. Furthermore, the
disruption of regional geography caused by Israeli policies may
obstruct the implementing the plan.

The right to worship and access and the issue ...

Keywords: Jerusalem, the right to worship, the international law of holy
places, Islam and freedom of belief, the Israeli/Palestinian conflict.

Article Type: Research Article.
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Abstract

On October 7, 2023, Palestinian militant groups led by Hamas launched a
surprise attack named "Operation Al-Agsa Storm" against Israel (El Deeb,
2023). This attack began with a barrage of rockets targeting southern Israel.
According to Hamas' announcement, its purpose was to respond to the
desecration of Al-Agsa Mosque, the growth of Israeli settlements in the
West Bank, settler violence in the area, and the siege of the Gaza Strip
(Crescent International, 2023). In response, Israel declared a state of war and
launched a counter-operation called "Operation Iron Swords" with the aim of
destroying Hamas, freeing hostages, and controlling the Gaza Strip. After
clearing Hamas militants from its territory, the Israeli army conducted
extensive aerial bombardment of the Gaza Strip, followed by a large-scale
ground attack. During this operation, Israel ordered the evacuation of the
northern part of the Gaza Strip and launched nearly 29,000 bombs, rockets,
and chemicals, causing damage and destruction to nearly 307,000 homes
(Jared & Shah, 2024).

Experts claim the scale and speed of destruction of protected objects,
such as residential buildings in Gaza, is among the most severe in
contemporary history (Evan, 2024). The violent confrontation resulted in the
displacement of nearly the entire population of 2.3 million in Gaza. More
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than 24,000 Palestinians were killed, with over 10,000 children and 7,000
women among the casualties (Abou-Ghazala, 2023).

This significant civilian death toll and destruction of buildings and urban
infrastructure have led to humerous accusations of war crimes against Israel
due to its actions against civilians during the conflict with Hamas. A "war
crime” is a violation of the laws of war and can lead to individual criminal
responsibility. Important conventions such as the Geneva Conventions and
Additional Protocols, and the Rome Statute, define what acts are considered
war crimes.

The International Criminal Court (ICC) was established to deal with war
crimes according to Article 1 of the Rome Statute.

As a non-member observer state in the United Nations, Palestine ratified
the Rome Statute on April 1, 2015 (Abedini, 2014: 333). Following this
ratification, the Palestinian government came under the jurisdiction of the
ICC. However, the Israeli government has not joined the Rome Statute and,
due to its non-recognition of an independent State of Palestine in the
international arena, has not accepted the court's jurisdiction over Palestine.

Therefore, the initial question of this article is whether the ICC has
jurisdiction over Israel's alleged war crimes. If the answer is yes, then based
on what rules can the court condemn Israel's actions in the 2023 conflict as
war crimes? This research explores these questions.

The first part of this study addresses the issue of the court's jurisdiction in
dealing with alleged Israeli war crimes, thereby considering the recognition
of an independent State of Palestine. It then examines the existing
regulations by analyzing current rules and the membership of both Israel and
Palestine in the relevant conventions. Once the competence of these
regulations is clarified, the second part presents examples of Israel's alleged
war crimes in the 2023 conflict, categorized as crimes against persons and
crimes against protected objects. The author attempts to reconcile the acts
committed by Israel with the relevant regulations.

This research aims to prove the jurisdiction of the ICC and identify the
applicable regulations in potential proceedings. It will define crimes against
protected persons and objects by applying the Rome Statute, Geneva
Conventions and Additional Protocols clause by clause, ultimately arguing
that Israel's actions in the 2023 conflict constitute war crimes.

Words can be used to construct the cruelest weapons, yet they can also be
the most effective deterrents. Ironically, Israel, a nation that has garnered
significant international sympathy through its use of words in recent history,
now stands accused of committing a brutal massacre in Gaza.
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This article sought to analyze the bare facts of the Israel-Gaza conflict
through a legal lens and demonstrate how the Israeli army's actions might be
considered war crimes under existing regulations.

The research identified the ICC as the most competent authority in the
international arena to pursue war crimes investigations. Therefore, the first
step was to establish the court's jurisdiction in the 2023 lIsrael-Palestine
conflict. In doing so, the article acknowledges an independent State of
Palestine, positing that the Israel-Palestine conflict is an international one.
Consequently, it concludes that the Court

Keywords: Geneva Conventions and Additional Protocols &I,
International Criminal Court, Israel-Palestine Conflict, Rome Statute, War
crimes.

Article Type: Research Article.
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1. Operation Cast Lead, 2009

2. Operation Pillar of Cloud, 2012
3. Protective Edge

4. Guardian of the Walls

5. Al-Agsa Flood



[
Q
o
M \\C'Y’)L@_: gJ_}\ a)Lo...i cV.AJJ.:LL e))J T'T'Y

03,8 el | Bl plads Sl spse s dmte e Olole Mol Slides
Ly dalpd 5 5ls spmy Ko Sl 5l by, dalpd sl Jls 3 a8
Jlm s ol b s o5 Ul s (s 45 Olses slaplie alan ) (ol slaplic
SIS dalp Sl 4 ctzes Jidl ls e e 53 (S bl )
Gl s co 5o Obells o sdes 5 5 aexr Olibme (OHCHR, 2023)
5 Obslag 4 dem bl Uil (sl amSs (O 4y s olad 5 g
oz Sl g Jame o 5 DL Dalayl s (S Sk o e
s Jiufl‘é‘ e
0Ll (S5 a5l pde s aen S ol S i bl Ol
oLl 55 oklen & dex b 5 mille glacale ps o 4 S5 cls
53 Bl LI Ll el WOl 4 oS ced] s el il 3 353 e
Dbl fgazme bl 5l obdl SSE @ln 5 ol LRl 4 5 e astlad
035 ekd e Ll e ol 5 obidl ade ol e w3 4 S

V\J;@JBBM.SUQAJJ}AM‘J‘

sdscblis obedl ads ol Y-
Mol G wsmilr 53 s Pllaol K Tedkicbls oleih
S 355 0 bl K Ol jeul 5 s Ol 2ee Olollss 1 40 5 el Wlaw 35
3R 55 Glal gl oS ohy Cblix Cou il (85 S 0L o
A3 polil b CBlis X8 e L s s SNV Sl gls IS
(Melzer, 2016) ol Mall ey Sltales 51 pwlal Jool G (S it slaoly

1. UN Independent International Commission of Inquiry on the Occupied Palestinian
Territory
2. Protected persons



o
Q
o
\ans el VXY K s Ll K bl plulis Wdy’

e 3 ol Ol 58 Gillee ol (ol ade gias (Sod ot 45 8
.(Venturini, 2010) 5 55 o il S Sl 53 5 SO Sl [ST5 0 5 V44 43
WOl b Ok 4 S ol cses 5 655 0 s aslalul A esle b Gyllas Glas
Sy S el alaxr Sl el s b Sl e Sl [l s
S bl etd cblis bl dde S0 S 5 0o Sl (el
.(Lachenmann & Wolfrum, 2016) 55 o gmes
5 ol ade ool Okl PBlas 4 5 Lobrdl ol 5l Coles gl o
oddclasls ol b ol a5 S IS8 Tl 5 (e L) e ol
(e S Jol b pllae T lonks Slags 1S 03 sl s L S
Las b il 3y s |y ek Clabloes bl WL wilmbis 6855 Jsb 55 o b
S ok s el Al ey el el e oS SDlem il
Cod s Oadk e Olge Cod 0,8 o LS |y sddcbablow ol
B) () AD esle Gillas Lles oy 5 (PONtE, 2015) & 55 e oeal LMol oyl 53
25 wemen f(Schwarz, 2014) 355 o A S ol ool VS ST,
G Saim S SIS 5 ol s e glatmld U515 el il Joal
- e el ol 5 ) Bl US55 () (©) 0 esle (Gillard, 2018) s 5% 1 5
o gl b g ol 4 e 5 0 slatl &8 S 1 Olella s ls
oy 53 5 058 LOT 3l oS5 o b el 2 SBlaal w0l ol (Dbl 2
Gk (S (glss s Aal A G R el S A sl o 5 (Bl5 Zose b
Colem Gt b s s ol Gaa (S oS 558 yaseie SISy, (B) (V) OV esle

1. Positive discrimination
2. Proportional

j':j (YY LY J.,:,S CFJ) ol bl L?‘:’" L q.h;b BE) J.a\ 93 ui‘ C.J\)};u S ol )SJ “ (:)Y 4."...” Y



[
Q
o
M \\C'Y’)L@_: gJ_}\ a)Lo...i cV.AJJ.:LL e))J T'T'\"

T 00 e b Olallsl b 4 Sl ol Ol 3503 Ol oSl b 5,1 13
Wb a5l i s e O sl a8 et 5 e sl glaco e 4 s
ol (Habibi an Ramezani, 2014:16) LT, Gulas Jb- 4 b sl 53 AL alex
35 el edaChble oliil o gdes b Shlx S 5 e Ol el
OF = 51 Jh 05 3l Sl sype sl it 5 Bl Coje bocnls
ol K Olse 4 conls Jool 28 «ulg > .(Rubinstein & Roznai, 2011)
Lachenmann & ) el ot o L3l o aslislal (0) (F) (V) A osle 3 bow sl S

.(Wolfrum, 2016
sdicbliz ol LBl atsls aelsl 53 (358 Jool 55 s 3l as b

35 Ol SIS w0 LT S Samdy 5 o L] iy
ol oS kel e s oS TObell gy iy e bl s
£ oYY cand il bal el o3l Ll xewl (bS8 e ) 3 sddcblas
osle 5 el astls ol o3l iy a0 4 VA¥R 3 o s O ganil 35 F o3le @ Ao
sl a8 0 S i w sl e ol ) Sl S, 0
oo el 031y GBI 35 Gl VAYA 55 p s Ol 5 F a3l L3 S
S ol i sl s S cl O sdasOlis bt b 4 aeasS
.(Lachenmann & Wolfrum, 2016) .o CL,.A slas o sae
e M VSl S5 () () AD a3l i a5 cpl 4 1SS L
S S gl iS5 S50 Ko s Ll a5 Sl B 1) Ol 6 ade
sk 4 sl e Cores &S sbeel Bl ulul ol (Schwarz, 2014) A
A osle b cdias o 5l 3 Cida it e S 55 Logines &5 1 (g3l 31 L IS
YA osbe alul p b o sliuail (S Sl Ulsie @ gy asliwlad (B) (V)

)‘ obu.iﬁ:b.w A ‘_5_;(};“ Jgﬁ')ﬁ (V) 0O) esle 9 14¥4 j.ij VJL@J; Q):.w.s\j,\s

1. Non-combatants



o
Q
o
¥Yo el VXY K s Ll K bl plulis Wdy’

5ol Gble b LolKe Gl sk 40 oy e Olye 4 ol o ol
S AS o s oy dalealad BN A o3le 5 ool g sime allas 5L
.(Moneta, 2013) cousl K ol Jolas ST i

3 Ll Gy a3 VYA 55 il 0 gl 55 g3 Jod 53 55 (ol Ol g e
Slasbie Ohlan 5 Oy e 5l Colex 4 bgpe el o lezie ool
Jhesl 51 a3 (Gl sl 55T osle el 0l 0Ly b ol s Al
by 5 amsls Olr ade dabe pu Jals 65 ol sl Ol s e ke ¢ g
e sl il e 5 S SGS Ol (K Olles 5 Ol e (Sdend 03 S
Ol g e Dlaed glialy o 1 pusly Olagad 5 o5 S oSS ) Dligs ) V0
e 4 dg Jold Sl b S e fres (5503 b 4 Olles
el SU ol >l 5l WOl 03 S s 5 Wl gl

sl )y s 55 e aslides Tl Coge a4 (S Ol ies 2
ot 0313 s 5 AV ) o3l | Lol Sldgns 5 Gaim 5 ol o ms VST,
«dldg bim (Ol pl o Sege e ) (Ziaeebigdeli, 1987: 167) ol
sl (K el Sl el S 5 0K e dias
B ey OF 4 o codddiblons ol Cumdy =50 5 ool 53 0 L Sl

spd Olo ose St s wiged S3L Sl (S Dbl OISl 3islas

s s 31 03Minl b Dol 1 HLES 5 _maz Sl 3lowe Y1
Lo d"’tﬁ"” (o 03J§ Ko sleasl s 4S das e 'C) &LA) e O la
Garner,2007)xﬁ&mﬁo;ﬁuTéwlﬁ;)aM Pl ;AQ'JA ‘Lﬁf:\yb-

Syp0 s Loz g p i DS Jgis oS (5313 &S g OF 31 ez Sl3lns (280

1. Hors de combat
2. Prisoners of War
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Abstract

The most significant event of the 20th century is arguably the emergence of
the Internet phenomenon, creating a direct communication network among
people worldwide. This development has and will continue to bring about
changes in the course of time that are incomparable to other events of this
period, including world wars. Expanding the scope of virtual communication
through social networks has become a key factor influencing political and
legal developments both domestically and internationally. With the
proliferation of social media in recent years, this emerging discourse has
solidified its position and connected a global audience across borders. Events
in the political and international arena are now intertwined with developments
in the Internet realm and major global social networks like Instagram. One
notable event in 2023 was the conflict between Gaza and Israel.

This study aims to explore how the Gaza conflict was portrayed in the
legal and media landscapes through the Instagram accounts of BBC Persian
and Iran International. The analysis covers posts from the start of Operation
Al-Agsa on October 7, 2023, to the end of that month. The hypothesis
posited in this article considers the quantitative and qualitative dimensions of
Instagram posts by BBC Persian and Iran International regarding the Gaza
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conflict. It suggests that these media outlets may represent Hamas as a
terrorist group and portray Israel as justified in exercising "legitimate
defense.” Furthermore, the posts on Iran International's Instagram page not
only depict Hamas as a terrorist group but also highlight the role of the
resistance axis, particularly the Islamic Republic of Iran, in supporting
Hamas and intervening territorially in the Gaza conflict.

To evaluate this hypothesis effectively, the study employs the media
Representation theory by British sociologist Stuart Hall as a theoretical
framework. Hall's theory emphasizes the interplay of Representation,
Production, Consumption, Identity, and Regulation in the cultural cycle.
Hall's concept of Representation explores the connections between Meaning,
Language, and Culture. He categorizes Representation into Reflective,
Constructive, and Intentional interpretations, highlighting strategies like
Stereotyping and Naturalization. These strategies can lead to polarization
and radical separation between different groups.

The study examines how the Representation of the Gaza conflict in
October 2023 on the Instagram pages of BBC Persian and Iran International
focused on legal metaphors. The analysis reveals that the main metaphors in
these posts were tailored to influence the audience's mindset, aligning with
the media's Representation Project. Out of a total of 3,833 posts on both
media pages during the specified period, 1,825 posts (about 47.6%) were
related to the Gaza conflict, while 1,428 posts (about 37.1%) were related to
Iran. Analyzing these posts yielded key qualitative components and
statistical data along specific conceptual axes.

The study's findings highlighted four main axes of Representation in the
Instagram posts of both media outlets. Firstly, there was an emphasis on
Hamas's high violence in violation of conflict laws, contrasting with
humanitarian rights principles breached by repeated Israeli attacks and
civilian casualties. Secondly, there was a focus on Israel's right to legitimate
defense by portraying Hamas as a terrorist group. However, the analysis
notes the need for proportional responses in line with international law, even
in response to Hamas's military actions. The third axis addressed territorial
intervention in the Gaza conflict by Iran and other supporting actors, a claim
denied by Iranian officials and lacking substantial evidence according to
some foreign officials like US President Joe Biden. Lastly, the
Representation analysis highlighted the diminishing legal legitimacy of
Hamas among the people of Gaza, with some opinions framing Hamas's
actions within the legal rules of armed conflict against colonial domination
and foreign occupation.
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Keywords: Israel, Iran International, Instagram, BBC Persian, Hamas, Gaza.
Avrticle Type: Research Article.
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Abstract

October 7, 2023, marked a significant turning point that not only disrupted
regional dynamics and agreements but also once again brought the
longstanding Israeli-Palestinian conflict to the forefront of global attention
and legal discourse. Following an attack by the Hamas group, the Israeli
occupying and apartheid regime launched a massive and unprecedented
assault on Gaza.

When considering the right to use force in accordance with jus ad bellum,
it is important to recognize that occupation is intended to be a temporary and
transitional circumstance. Occupying territory during times of war does not
strip the occupied government of its national sovereignty, nor does it confer
national sovereignty upon the occupying forces. Furthermore, prolonging the
occupation does not legitimize the act of occupation. It is on these grounds
that international law does not recognize actions that seek to make an
occupation permanent.

The International Court of Justice, in its advisory opinion on the
construction of a barrier wall by the Zionist regime in the occupied
territories, affirmed that member states of the Fourth Geneva Convention are
obligated to not recognize the illegal situation created by the occupation,
including the construction of the barrier wall, and to abstain from providing
any assistance in its construction. Under the provisions of the four Geneva
Conventions, the humanitarian rights of individuals in occupied territories
are to be upheld, regardless of whether the occupation is met with armed
resistance or not.
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The guiding principle of occupation law is to safeguard the sovereignty of
the occupied government and protect the security and rights of the
inhabitants of the occupied areas. The post-World War 11 world order,
founded on the United Nations Charter, emphasizes the prohibition of using
military force and upholding the territorial integrity and political
independence of nations, thereby deeming occupation a form of territorial
aggression. Humanitarian law underscores the temporary nature of military
occupation and prohibits any actions that seek to alter the demographic
composition of occupied regions.

While it is possible to establish occupation without resorting to ethnic
cleansing and to occupy uninhabited land, ethnic cleansing serves as a clear
indicator of the occupier's intent to perpetuate and institutionalize the
occupation, with the aim of supplanting the original inhabitants and
establishing their own rule. Ethnic cleansing, while not explicitly listed as a
standalone crime under international law, aligns with the broader category of
forced population transfer and deportation, both of which constitute
international crimes.

The occupied state of Palestine serves as a poignant example of the
repercussions of such war crimes, particularly in terms of violating the
fundamental right of a people to determine their own destiny, safeguarding
against the enduring impacts of prolonged occupation, and preventing
actions that seek to entrench the occupation's longevity.

Expulsion entails the removal of individuals from one country to another,
whereas forced population transfer involves the displacement of civilians
within a country's borders, without necessitating their crossing into another
nation. While deportation is explicitly defined in the statutes of international
criminal tribunals, forced population transfer has been expressly codified in
the Rome Statute, under the broader category of "other inhumane acts".

In conclusion, the perpetuation of occupation through actions such as
ethnic cleansing, forced population transfer, and deportation not only flouts
international law but also undermines fundamental human rights and
perpetuates cycles of conflict and injustice. It is imperative for the
international community and legal scholars to remain vigilant in upholding
the principles of temporary occupation and safeguarding the rights and
integrity of occupied populations.

The crime of population eviction comprises two essential elements:
coercive behavior leading to forced eviction and displacement of the
population. The mandatory element of the crime of deportation involves
what is known as "open behavior," where the perpetrator may engage in
various acts such as murder, sexual violence, robbery, and torture to carry
out the deportation. Coercion in this context does not necessarily involve
violent actions; the use of coercive conditions alone is sufficient. In addition
to eviction, the destruction of homes and available resources to establish new
settlements violates the right to occupation.
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Settlements and Settlers in the Occupied Territories ...

In its 2004 advisory opinion, the International Court of Justice explicitly
declared Israel's policy of constructing and developing settlements from
1977 onwards as contrary to Article 49 of the Fourth Geneva Convention.
This policy was deemed an example of the illegal transfer of the population
to occupied territories, a blatant violation of international law. The transfer
of settlers to illegal settlements is considered a criminal act, similar to the
settlements themselves, as it is typically done voluntarily and with the
complete consent of the settlers. Thus, accountability falls upon the settlers
themselves, a responsibility that is often forgotten.

The Rome Statute, like the Geneva Convention, considers voluntary
transfer as part of the crime, aiming to protect the population of the occupied
territories rather than the transplanted individuals. Even in cases where
settlers voluntarily move to occupied areas with various motivations,
individual criminal responsibility may still apply. This aspect sheds light on
unexplored facets of occupation rights, challenging the common notion that
population transfer is solely a state crime attributable to the occupying
government's actions.

Some argue that ordinary individuals settling in occupied areas without
governmental support should not be held accountable, as voluntary
settlement may not always be malicious. However, according to experts such
as "Dinstein," an Israeli authority on humanitarian law, voluntary settlement
can still pose legal implications if done in coordination with occupation
forces or through organized efforts.

The research herein analyzes the settlement actions of the Zionist regime
in Palestinian occupied territories and the influx of Jewish settlers into these
regions. The study concludes that Israeli settlement constructions,
necessitating ethnic cleansing of the occupied areas, constitute criminal
behavior, alongside the resettlement of settlers within these territories.
Settlement involves the acquisition of land and property from original non-
resident inhabitants, an act constituting war crimes and significant violations
of humanitarian rights, punishable under the Rome Statute.

Voluntary settlement, being a form of population transfer, carries
criminal responsibility for the settlers involved. Thus, under international
criminal law, the construction of Israeli settlements and the relocation of
settlers to occupied territories, achieved through ethnic cleansing and forced
displacement of native Palestinians, are deemed war crimes for which both
settlers and those facilitating or encouraging such acts are held accountable.

Keywords: Occupation, Transfer, Deportation, Civilian Population,
Responsible Business, Aiding and Abetting.

Avrticle Type: Research Article.
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1. UN, Report of the Independent International Commission of Inquiry on the Occupied
Palestinian Territory, including East Jerusalem, and Israel, 9 May 2022, para. 70.
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Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October
1907.
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1. HCJ 3799/02 Adalah v. GOC Central Command, IDF (6 October 2005), 145 ILR 407,
para. 23.

2. Effective Control.

3. Israeli Supreme Court, HCJ 9132/07, Jaber Al-Bassiouni v. Prime Minister, Judgment of 30
January 2008, para. 12.
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1. United Nations Fact Finding Mission on the Gaza Conflict, Human Rights in Palestine and
Other Occupied Arab Territories, 22 September 2009, available at:
file:///Users/dellsa/Downloads/A_HRC_12_48-EN.pdf.
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Resolution 37/123 (16 December 1982), Resolutions 38/180 (19 December 1983), Resolution
64/92 (10 December 2009)
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ICC, PTC |, Situation in the State of Palestine, Decision on the Prosecution Request pursuant to
Article 19(3) for a Ruling on the Court Territorial Jurisdiction in Palestine, 5 February 2021.

g K & el Ol ¥
the Report on the Situation of Human Rights in the Palestinian Territories Occupied by Israel
since 1967, 21. January 2008, A/HRC/7/17, para. 11.



[
Q
o
M \\C'Y’)L@_.: gJ}‘ D)Lm...:: ;VJ:J);LJ: a)_gb \°~Y

3 Sl IS 058 S5k ar s end 5 (S eS8 il s Sl oy e rils L
&S o8sls (OTP, 2014, paras 25-27) 55 b 1 o36 O3p kil s
Ssi) S 3y 038 ASE sy LT 5 (S s 5 Gl S gl Ml
S s Sl ) SUls s e b Sil 65,0 0F 53 & ola s e 40 Jli!
(ICTY, 2003, para. 217) <ol Jlasl 5 weond b6 55 35ls Wpine Sl o3k
055 il Gl s Lo 355 058 4 Sl YT Ol e 63 2.5 ales
Sl sladle b3 epe S s bl slla 5 (Kb 5 s pde o8 e o3
sl 03 g5 ala
S ke 51 dsl il D3 Sbso) sy O15 e Re so 5l 1 i) s
Al gl b Bl s Spa o8 wlisnpio Gsim e 3l pss 5 Gosu Jows
o2t Jedl Gasa Jus Gsim e Ll 008 s placdss 5 IS
Ho siin 53 o0l 0del S Olgea oS Gl Ha3a Ju s Capses Jol iU
Jodr S Olgea S cd d 0T b JeE ond ol sl WSl s
anliakad 3 dowte Mo a e mazms Dol o sl Candy i GRS (4313 e
esbe 53 oy dslialil man 5 VAVY Can alad s o aslialad 4 psese YV Y
e3litl & (g Bl JUS 3 1 alam U ol Sl iU el Jlisl 5 S A
Ospea Ll a ple JUS 55 &8 38 slhals sl 5l Gislas Olyea 555 0

W odns B r(()’jl}j.? ol

ool Slinl & Cop gras ol 25l o g s ol 55 3l eslizal 5 g dowte Pl st Yoasle ¥ )

i AS g i addllas Gl el edeny B0
MohammadRezaie, H. and MirAbbasi, S. (2018), Legal Basis of Use of Force under
International Law based on the UN Charter, International Legal Research [In Persian]
2. Act of Aggression
3. Crime of Aggression
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2. Right to Self-Determination.

3. Ex injuria non oritur ius.

4. International Committee of the Red Cross (ICRC), commentary of 1958 on article 47 of the
Convention relative to the Protection of Civilian Persons in Time of War. Available at:
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=
openDocument&documentld=C4712F E71392AFE1C12563CD0042C34A.
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1. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I. C. J. Reports 2004, p. 136, paras. 159 and 160.

2. Annexation

3. ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004, para 121.
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1. Ethnic Cleansing.

2. Interim Report of the Commission of Experts Established Pursuant to Security Council
Res. 780, 26 January 1993, available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N93/083/51/IMG/N9308351.pdf?OpenElement.
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UN Security Council, Report of the Commission of Experts Established Pursuant to United
Nations Security Council Resolution 780 (1992), 27 May 1994, s/1994/674, available at:
https://www.refworld.org/docid/582060704.html

4. Deportation.
5. Forcible Transfer.
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1. UN, supra note 53, Para. 45.

2. Pillage

3. ICRC, Commentary of 1958 on article 33 of the Convention relative to the Protection of
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Abstract

The Israeli-Palestinian conflict remains a complex and intractable dispute with
profound human rights implications. The dominant approach, grounded in the
legal framework of humanitarian law and the two-state solution, has yielded
limited progress towards resolving the conflict or securing fundamental
Palestinian rights. This paper argues that an alternative framework, based on
anti-discrimination law principles, offers a more comprehensive and effective
lens for analyzing the conflict and pursuing a just resolution.

Introduction
The prevailing narrative in Western discourse portrays Israel as a legitimate
state established in accordance with international law and bolstered by the
UN partition plan in 1947. This narrative emphasizes the Jewish right to self-
determination within the newly created state. Palestinians, under this view,
are either refugees who should be resettled elsewhere or an occupied
population with the future right to establish their own state alongside Israel
(the two-state solution).

However, a growing body of scholarship and activism challenges this
dominant narrative. This counter-narrative argues that Israel's creation
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constituted an act of dispossession and displacement of the Palestinian people. It
views Israel as an apartheid system marked by systematic discrimination against
Palestinians on the basis of race and ethnicity. This systemic discrimination
manifests in the denial of Palestinian citizenship rights, including the right to
self-determination, voting rights, freedom of movement and expression, and
equal access to resources and property ownership.

Limitations of the Humanitarian Law Approach

The dominant approach to the conflict relies heavily on the framework of
humanitarian law, particularly the Fourth Geneva Convention. This
framework recognizes the occupied status of the Palestinian territories and
mandates that Israel, as the occupying power, uphold certain basic rights of
the Palestinian population. While these principles are crucial for protecting
Palestinians from the immediate harms of occupation, the framework has
significant limitations.

Firstly, the humanitarian law framework focuses primarily on regulating
the conduct of hostilities and protecting civilians during armed conflict. It
has limited capacity to address issues of systemic discrimination and denial
of fundamental rights, such as citizenship and self-determination, that lie at
the core of the conflict.

Secondly, the humanitarian law framework treats the situation as a
temporary one. Its ultimate goal is the cessation of hostilities and eventual
withdrawal of the occupying power. It offers a limited vision for a final
solution that guarantees lasting peace and full recognition of Palestinian rights.

The Potential of an Anti-Discrimination Law Approach

The anti-discrimination law approach offers a more comprehensive
framework for analyzing the Israeli-Palestinian conflict. It draws
from international human rights instruments, including the International
Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), to examine the denial of Palestinian citizenship
rights. This approach highlights the structural inequalities embedded within
the Israeli system that disadvantage Palestinians based on their national
origin and ethnicity.

By focusing on citizenship and equality, the anti-discrimination law
approach challenges the legitimacy of a system that denies basic rights to a
significant portion of its population. It sheds light on the ways in which
Israel maintains a Jewish majority state through discriminatory policies and
practices in areas such as land allocation, movement restrictions, and access
to social services.

Similarities to Apartheid South Africa
Comparisons have increasingly been drawn between the Israeli-Palestinian
situation and the former apartheid regime in South Africa. Both cases share
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features of racialized systems of domination, where one group enjoys
privileges and political power while the other is marginalized and denied
basic rights. The South African case provides a historical precedent for
dismantling an apartheid system and transitioning to a more inclusive
democracy based on equal citizenship.

The international community's successful application of boycotts,
divestment, and sanctions (BDS) against South Africa demonstrates the
effectiveness of collective action in pressuring a discriminatory state to
change course. Advocates for Palestinian rights increasingly utilize the BDS
movement as a tool to hold Israel accountable for its violations of
international law and human rights principles.

Challenges and Considerations

While the anti-discrimination law approach offers a more promising
framework for addressing the Israeli-Palestinian conflict, challenges remain.
One key challenge is the entrenched power dynamics and the strong political
and financial support Israel receives from some Western countries.

Secondly, achieving a just and sustainable solution will require a willingness
on both sides to compromise and negotiate in good faith. Palestinians must
be able to exercise their right to self-determination, while legitimate Israeli
security concerns must also be addressed.

Moving Towards a Just Resolution

The adoption of an anti-discrimination law approach can be instrumental in
guiding international efforts to resolve the conflict. This approach
necessitates:

e Increased international pressure: The international community
needs to hold Israel accountable for its violations of Palestinian
rights and international law. This includes actively supporting
measures such as the BDS movement and imposing targeted
sanctions.

e Meaningful negotiations: A genuine commitment to peace requires
a return to meaningful negotiations based on the principle of a two-
state solution with land swaps, or a single democratic state

Keywords: Israeli-Palestinian  Conflict,  Anti-discrimination  Law,
Humanitarian Law, Apartheid, Racial Discrimination, Citizenship.

Avrticle Type: Research Article
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1. Apartness

2. Separation

3. Separation Fence

4. ‘Any....measures calculated to prevent a racial group....from participation in the
political... life of the country’
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1. ‘States Parties particularly condemn racial segregation and apartheid and undertake to
prevent, prohibit and eradicate all practices of this nature in territories under their
jurisdiction.’

2. ‘States Parties particularly condemn racial segregation and apartheid and undertake to
prevent, prohibit and eradicate all practices of this nature in territories under their
jurisdiction.’

3. Nothing in this Convention may be interpreted as affecting in any way the legal provisions
of States Parties concerning nationality, citizenship or naturalization, provided that such
provisions do not discriminate against any particular nationality.
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1. James v. Eastleigh Borough Council, 1990 A.C.2 751 (1990).
2. Israel’s Law of Return of 1950.
3. Nationality Law of 1952.
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1. Every Jew has the right to come to this country as an oleh [immigrant]

2. The rights of a Jew under this Law and the rights of an oleh under the Nationality
Law,....are also vested in a child and a grandchild of a Jew,....except [if he] has been a Jew
and has voluntarily changed his religion.
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2. Jew’ means a person....born of a Jewish mother or....converted to Judaism and....not a
member of another religion.

3. Nationality by residence in Israel: (a) A person who, immediately before the establishment
of the State, was a Palestinian citizen and who does not become an Israel national under

section 2, shall become an Israel national with effect from the day of the establishment of the
State if: (3) he was in Israel, or in an area which became Israel territory after the
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establishment of the State, from the day of the establishment of the State to the day of the
coming into force of this Law, or entered Israel legally during that period.
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