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Abstract

Introduction

The import &export of goods into territory of each country is subject
to custom laws & regulations that each country approves and
implements in accordance with its political, economic, and cultural
conditions. One of the key concepts in the field of custom law is
“prohibited goods”, whose range of examples can be changed
according to circumstances. In February 2022, a note was added to
sub-paragraph "C" of Article 1 of Law for Combating Goods and
Currency Smuggling (LCGCS), according to which goods whose
export or import is prohibited by the orders of Council of Ministers is
tantamount to restricted goods. This amendment caused serious
ambiguity regarding examples of prohibited goods, so the Iran’s
Customs Department issued Circular No. 13982460 upon which new
provision was interpreted as limited to LCGCS and government-
prohibited goods were still considered subject to custom regulations
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governing prohibited goods, including Articles 35 and 105 of Custom
Affairs Law. This interpretati on caused a dispute between Iran’s Customs
Department and some owners of imported goods, so the circular was
protested in Administrative Court of Justice. After performing the hearing,
the General Board of Administrative Court of Justice (GBACJ) ruled, in
accordance with Judgement No. 140331390000321842 dated April 30, 2024,
that based on the new added note, government-prohibited goods are not
subject to custom regulations governing prohibited goods by the law and
annulled the circular. The annulment of the circular raises the question of
whether distinction made between government-prohibited goods and goods
prohibited in decision of GBACJ has a legal basis? Another question that has
to be answered is whether the decision will invalidate government orders to
prohibit import of unnecessary goods while the country is under economic
sanctions?

Methods

This research is based on an analytical-critical methodology and its content
collected and analyzed through review of library resources and judicial
opinions. To achieve the objectives, as first step, various regulations
governing prohibited goods are examined; then from substantive point of
view, the compliance of decision of GBACJ with relevant regulations is
evaluated and analyzed.

Findings

Findings of this research indicate that distinction between government-
prohibited goods and goods prohibited by law has no legal basis, because
according to paragraph "b" of Article 122 of the Custom Affairs Law, goods
prohibited by government orders are one of the clear examples of goods
prohibited by law. In addition, the purpose of enactment of added note to
sub-paragraph "C" of Article 1 of LCGCS is that if goods whose import or
export has been prohibited by the government orders is smuggled into
country, it will be considered as goods tantamount to restricted goods in
terms of application of criminal penalties and will be subject to the
provisions mentioned in chapter 3 (Articles 18 to 21) of LCGCS, and the
penalties mentioned in chapter 4 regarding the smuggling of prohibited
goods will not be applied to them. Furthermore, the interpretation presented
in Judgement of GBACJ will have the unacceptable effect that the
prohibitions imposed by government orders will easily become ineffective
and that the government will not practically be able to manage the balance of
foreign exchange payments through import control in special circumstances
such as current conditions of economic sanctions. It is, therefore, suggested
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that in order to overcome this situation and prevent the abuse by importers,
the Iran’s Customs Department, should submit through the Government, to
the Parliament a bill interpreting the added note to sub-paragraph "C" of
Article 1 of LCGCS.

3 Volume 17, Issue 3, Autumn 2025

Conclusion

Although annulment of Custom Circular No. 13982460 by GBACIJ is
acceptable in terms of form due to the authorities acting beyond their legal
authority, but in terms of substance it is unacceptable due to the violation of
regulations (Clause "b" of Article 122 of the Custom Affairs Law and Note 1
in Paragraph 3 of Article 2 of the Export and Import Regulations Law) and
provision of an expanded interpretation of the added note to sub-paragraph
"C" of Article 1 of LCGCS.

Keywords: Prohibited Goods, Customs Laws, Goods Tantamount to
Restricted Goods, Smuggling Crime, Abandoned Goods.
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Abstract

Introduction: The People's Republic of China, with daily crude oil imports
exceeding 10 million barrels, is considered one of the primary destinations
for oil-producing countries worldwide. The Islamic Republic of Iran is no
exception to this rule, as China is currently the destination for the vast
majority of Iran's oil export shipments. Consequently, understanding the
dynamics of China's crude oil market and the factors influencing it is
beneficial and impactful for all oil-producing nations. The most significant
factor affecting China's crude oil market and its consumption pattern is the
body of laws and regulations that, while targeting polluting industries, aim to
improve the country's environmental conditions.

Methods: This research employs a descriptive-analytical method to examine
those environmental laws and regulations within China's legal system that
impact the export of crude oil from the Islamic Republic of Iran. The
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required data for the study has been collected using a library research
method.

Findings: According to the "Regulations on the Administration of Pollutant
Discharge Permits," no company or producer has the right to emit pollutants
without obtaining a pollutant discharge permit. This regulation stipulates that
the management of pollutant discharge for units whose emissions have a
significant environmental impact is classified as "key." These units are
obligated to use automatic pollutant monitoring equipment, which must be
connected online to the supervisory authority's network to facilitate
monitoring. Another effective measure China has implemented to achieve its
environmental goals is the Carbon Emission Trading Scheme (ETS), which
has commenced operation at the national level. Under this mechanism, a
maximum allowable limit for carbon dioxide emissions is set for each
industrial unit in the form of an emission quota. Units then have the
discretion to reduce their operational carbon emissions such that by the end
of the compliance period, they have not exceeded their quota, or, if they
exceed it, they must purchase quotas from other units at a negotiated price.
According to decrees from the Ministry of Ecology and Environment, the
refining and petrochemical industries will soon be included under the carbon
emission trading program. Pollution Discharge Tax is another legal
instrument within China's environmental system, established under the
"Environmental Protection Tax Law." This law specifies the pollutants
subject to taxation and the equivalent value per unit of each. The government
then sets the tax rate per unit of the pollutants listed in the regulation, and the
annual tax is determined by aggregating the total units of pollutants emitted
by the taxpayers. It is noteworthy that the vast majority of pollutants
generated by refining and petrochemical activities are subject to this tax.
Based on the aforementioned laws and regulations, a set of legal restrictions
has been imposed on the operations of Chinese independent refiners (teapot
refineries). The first restriction is the Chinese government's gradual phasing
out of the market for super-heavy crude oil and fuel oil. These types of oil,
due to their lower price and the technical inability of many independent
refiners to use other crude types, constitute the primary feedstock for
numerous independent refineries. The implementation of stringent tax
policies is another method of constraining independent refiners. Specifically,
in its latest tax system reforms, China subjected the use of fuel oil and the
import of "blended bitumen™ to a consumption tax. This decision was
explicitly taken to counter opportunistic practices by independent refiners
importing super-heavy crude oil under the guise of "blended bitumen”
outside the official crude oil import quota system.
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Conclusion: Due to the dir ect impact of independent refiners on China's
environmental crises, efforts towards the merger and shutdown of private
refineries have been identified as the government's main approach to
consolidating the refining and petrochemical sector. This aims to eliminate
small and inefficient players from the downstream oil industry. The policy of
granting crude oil import quotas did not alter this previous approach of the
Chinese government, as the number of independent refiners has continued to
decline even after its implementation. Therefore, identifying independent
refiners as long-term partners by some oil-exporting countries, such as Iran,
is not advisable. It is inferred that despite the current possibility of trading
crude oil with these refineries, the future downstream oil industry in China
will likely be devoid of independent refiners.

Keywords: Environmental Impact Assessment, Chinese Independent
Refiners (Teapot Refineries), Carbon Emission Trading, Pollution Discharge
Tax, Pollutant Discharge Permit.
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1. Environmental Impact Assessment Law

2. Nationally Determined Contributions (NDC)

3. The United Nations Framework Convention on Climate Change (UNFCCC)
4. CO2 Emissions Peak

5. Carbon Neutrality

6. Net Zero CO2 Emission
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1. Feasibility Study Report of Investment Projects
2. National Development and Reform Commission (NDRC)
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1. National Pollutant Discharge Permit Management Information Platform.
Available at: http://permit.mee.gov.cn/

2. Ministry of Ecology and Environment (MEE)

3. Naming and Shaming

4. Administration of Legal Disclosure of Enterprise Environmental Information
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1. Environmental Protection Tax Law of China
2. Interim Measures of Emissions Charges Collection
3. Taxable Pollutants and Equivalent Values Table
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1. Carbon Emission Trade

2. Guangdong, Hubei, Beijing, Tianjin, Shanghai, Chongging, Shenzhen
3. Carbon Emission Cap

4. Allowance

5. Measures for the Administration of Carbon Emissions Trading
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2. China Certified Emission Reduction Scheme (CCER)



o
(o)
jw@w
Qb)‘)}vdg-)},fdld?uw)d)b}aajw‘};é}.«;}-)u“- OA

Sble cnl Gob 5L st ol 5 a8 bl Ol Lasl Lt Sl
sidgl b oS 555 S5 ol o3V (State Council, 2021: Para.3) was elxl
Js 4 Bl |l 5508 nl 53 (TAV=T 0 Y) b g e o L2 2alS
55 Oske TY B dadla O s S SLasl cslos JS5le ans 5 i ple
YW Jle 5l e s s el fae 4 oS opl b 51 0 S ablsle
e aaly ST L Gl SO pslo slasl 2als sdiagl 2 b h3 sl 1S
sl e s bt S g & 3L o JSe kil s Ll ol
D5k ok Sl delae (5 Opdee YV i S L1 S0l (e sl Ol
ol s Shes Jle gy §geme 3l i 4 el Joe 4 LSl 2alS sddab - b
Sy eSS L LNaN, 2022) ol eap YOIV LYY cbadle s b
sl Olgea 5 Laml el etsinl £ b 5B S Ll Sob e asl
FoYO Jle b das e 0Lz syl Sl ol dalpr 555, abp opl JoSa
Ol s kil Cjb Gk 3 el G sl YA S50 4 ‘_;’WL&A
(Lican, 2023) =i 3 dals s
Ciled che 5o 0 S LS Dol sl Gl e 51 Ol slaies
! Sl b ol 51T esle ol 65 S oo i Sdas | glalabl slal
SLasl 2ol sede gladsly amilr &S ol axils | jie op S Lasl Ol
fﬁs‘))m‘ﬁ?&jﬁjéu‘@%iﬁjﬁQMM‘JJP‘};
I3 oS ol Olse Sl ¥r Bl Ve Sl (i any o s sdle cdas o5l
S il gladsls ST Il aager 315 plBl L2 315 Ol e armlone 4 o
5 s 5l aS gusly e S sl ol Froesle 4 slizal b rsees 3 S dals

3@ day o Jpetis lilay Sl ol e Olej S 53 555 oS Dl 4 5

1. National VVoluntary Emission Reduction Registration System



o
Q
Jc’w
04 \F'Fﬁkncra;@;ur&MA)}é

T R P XN PR NP Ol Sl5a T b ,lsa ¥e
Ll dege 0T 5 edle S o S ST Jle s cilsne dsly o S Ll
Sl b e Sl e 5 il gp OO &S mis dly o Slescstle 455 8 .l
By &
Shal b e Slilie 4l 3l &8 amo Ay Ll o 4 05 S e g o
S:ﬁ)sbcwdb
;4.3.5&5 60y 3 Y LS"LQJ“)‘; QJJK.; J,......:.\.A lﬂ o.l...!f}ﬂ )M‘ BE s U'Djf" <
(MEE, 2021: Sec.8(2)) 5,/5 ;1 3 edsNT JLiz! gz b3 Ll
R A o S g Al s s el lad sdiSe 2 Ad; s @
ju,,”&}u)uhséﬁg@.J;),IL;‘,;,?)@@wt)w;@s\@)umo\ﬂ
Ohshita et al, ) >,1> op SaSlgs SLazl 55 sladl 5l e ol gdo)s PP agu
o sa 53 bow S Ll Sobw e asl s Jsl 36 elul pen L .(2015: 4
o o3 ol 53 aS As ol pladsly 5w O ESHlie b os G cmis
L3 ol g 5 Al 6,08 SO s oS olesl 5 e Y8 Ol 4 5 Ls g Jlad
o dls YVEY (45 glajlms ulul o (ICAP, 2022: 3) dizils Y414 L YoY
tpager P Osabos WANVA dlalas OF 0,05 a8 s S ) 3wl Ul 56 Jgeidlcos
Li, Yao, Wang, 2022: 3-) <ol o34 01 g 55U B3 ih 5 Cda A5 4 op S
ool VL ile (6,503 mlbes (3o )55 Slgas 3 O 5ol .4
o0 3 S5l 5 gilulels ‘d”‘b:" Ol oV e (gslaolastle ( andiy
by JolS 0as ol l b aS S e O 5l ol sy sl (MEE, 2021: Para.1)
b FS o 4 LA oo 5548 O Sde mlio pled 3 0 S izl ool e
(IEA, 2020: 64) i sl s Olg 5 op SdenSl6s &ojlas



o
Q
jo@w
I P PP S "NGINE JE PYv- P RT: PR P of I

e L e e Al (18 1Y
Ol AL b b omils Ll s b o oYY Jle glaslel bl
ST £ - UNE | Ve W P PR S I VRS PRSP US-VI PR WIR L W
DS s S b Gl S el Gl Gl el LB s e
PG SCH I PIRC I W DR SR DR PHE PP T8 A SR D ARRIENG NS
DS et s AKENL iy ol sy (IEA, 2023: 3&12) ool axils
S LeS il S bl s e S5 A sbaSE L
Sl ol ok 35 T 6l Sloins Dlilael 4 gt (L Cmo gl
TS e S St sl sbael 4 o 58 (5 S5 el
i s ly Ol (B Cnsdme 5 g 555 4 Sl Oak TSy sl s
(WTO, 2001: 2) 15 525 o 1, ol
3 PRI b 51 (S S cnnd (I3 050 Babes LS 55 Jl- cnl b
038l el (Sl S0 4 pgmge Jis GLaeRVL Sl 5o 55 ends
bl 5 Wleds &3l T Kuils Okl s it SLelKEVL doys FA S
Il Laulyl 51 (Downs, 2017: 7) colgl 51 doys Vo ssds Objee 35 | il
GalSiVl @l i Slajly e olattl 4 enal x Sdp3 (Y00
VL 1A YVl OLL B o Sy ot op) Gl 28 8 s i
Downs, ) L5 S Jtl Sl yly dvage aSKis O sakes = K syl il e

. China Oil Co.
. China International United Petroleum & Chemicals Co. (UNIPEC)
. China National Offshore Qil Corporation (CNOOC)
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. Shandong
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1. Internalization of Environmental Costs
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1. Polluter Pays Principle
2. Pollution Levies
3. Hazardous Air Pollutants (HAPS)
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2 .Direct Regulations
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Abstract

Introduction: Supply restrictions represent a significant form of non-price
restraint in vertical agreements. Under such arrangements, upstream firms
impose limits on the quantity of products that may be sold, the extent of use,
or the field of use for intellectual property across different levels of
distribution and production in product, technology, and innovation markets.
These restrictions are suspected of having both pro-competitive and anti-
competitive effects, making a conclusive competitive assessment—
particularly within Iran's specific economic context—complex and
necessitating the intervention of competition law. While the legal
frameworks of the United States and the European Union evaluate such
restrictions against clear criteria and specific provisions that account for
intellectual property standards, Iran's competitive framework for these
practices remains ambiguous due to incomplete regulations and an
underdeveloped jurisprudence. This article employs a comparative study of
U.S. and E.U. approaches to elucidate the competitive consequences and
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evaluation criteria for supply restrictions, to propose appropriate legal
solutions for the Iranian legal system.

The central research questions addressed are: What challenges do these
intentionally restrictive practices pose to the competitive environment and
consumers in product, technology, and innovation markets? By what criteria
can illegitimate applications be distinguished from legitimate ones?

Method: Utilizing a descriptive and analytical methodology, this article
examines the fundamental standards and legal approaches of the United
States and the European Union. It explains the concept of supply restrictions
across the three markets and analyzes the competitive implications of such
clauses in vertical agreements.

Findings: The comparative study reveals that both the U.S. and European
legal systems typically apply a rule-of-reason analysis to evaluate these
limitations, recognizing their potential efficiencies and granting exemptions
under certain conditions. In contrast, despite the issue's importance, Iranian
law lacks specific provisions for supply restrictions. The Iranian legislator
does not possess a comprehensive policy; rather, it prohibits supply
restrictions only when deemed detrimental to competition and implemented
by a dominant economic firm, without regard for the specific requirements
of technology and innovation markets.

Conclusion: The article concludes by examining relevant Iranian laws and
regulations to identify their stance on the issue. It proposes that Iran's legal
framework should be amended to balance the interests of competitive
markets and intellectual property rights. This can be achieved by establishing
legal exemptions that maintain market competition while fostering continued
creative activity.

Keywords: Competition Law, Competitive Analysis, Supply Restrictions,
Vertical Agreements, Suspect Restrictive Practices.
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4. Price-fixing.

5. Anti-competitively foreclosing access
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Abstract

Introduction: Following the issuance of charges for crimes against
humanity and war crimes against Mr. Bemba, the International Criminal
Court (ICC), pursuant to Article 70 of the Rome Statute (hereinafter: the
Statute), adjudicated the charges against Mr. Bemba and others under the
title "Offences against the Administration of Justice." Given the payment of
bribes by Mr. Bemba through his lawyer, Mr. Aimé Kilolo Musamba, to
witnesses, the Prosecutor submitted a request to Pre-Trial Chamber 111 for
the interception of communications between them, which was granted by the
said Chamber. This research, conducted in a descriptive-analytical manner,
seeks to answer the following questions: Firstly, considering the
authorization to intercept communications between Mr. Bemba and his
lawyer and the violation of the right to professional immunity, what
considerations were taken into account by the Pre-Trial Chamber to limit the
scope of the Prosecutor's discretion? Secondly, under what circumstances
Please cite this article as:

Barzegarzadeh, A (2025). The Interception of Communications in the International Criminal Court

with Emphasis on the Bemba et al. Case. Journal of Legal Studies, 17(3), 127-176.
doi: https://10.22099/JLS.2025.50707.5184

" Corresponding author:
E-mail address: abbasbarzegar60@gmail.com


https://doi.org/10.22099/jls.2025.50707.5184
https://doi.org/10.22099/jls.2025.50707.5184

Legal Shudies

The Interception of Communications in the International Criminal ... 128

and for what types of crimes can the contents of intercepted
communications be relied upon? In answering the research questions,
through studying the provisions of the Statute, the Rules of Procedure and
Evidence, and the practice of the International Criminal Court, it is
concluded that, given the appointment of a third party other than the
Prosecutor responsible for the interception and the fact that only those parts
of the communications pertaining to offences against the administration of
justice were provided to the Prosecutor, the interception of the accused's
statements to his lawyer is not admissible or relyable as evidence in the main
crimes (subject of Article 5 of the Statute), nor are the intercepted
communications between them admissible or relyable.

Methodology: For the precise evaluation of the main question of the article,
the present research has been organized based on internet and library sources
and using a descriptive-analytical method.

Findings: The right to a fair trial, which is based on the presumption of
innocence, is among the rights recognized in all international and regional
instruments and is also acknowledged in all legal systems. The then
Secretary-General of the United Nations considered adherence to recognized
international standards mandatory for all international tribunals (UN SC,
s/25704, 1993). On the other hand, among the rights of the community is a
genuine adjudication for the punishment of violators of civil and criminal
laws and the prevention of obstruction of proceedings. Article 70 of the ICC
Statute guarantees the protection of proper and unimpeded proceedings.
"Contempt of court,” an institution previously recognized by the ad hoc
international tribunals, also represented this function. In this research, we
aim to analyze the practice of the International Criminal Court to determine
criteria for presenting a model of proceedings that respects both rights
(individual and community). The issue of "contempt of court" has a history
in Common Law and Civil Law (Romano-Germanic) systems and entered
the international criminal legal system from these sources (Charleton,
2024:45). It has been addressed in the Rules of Procedure and Evidence of
the International Criminal Tribunal for the former Yugoslavia (ICTY), the
International Criminal Tribunal for Rwanda (ICTR), and the Special Court
for Sierra Leone (SCSL), and was ultimately explicitly criminalized in the
Statute of the International Criminal Court (ICC). The jurisprudence of the
European Court of Human Rights (ECtHR) also confirms the recognition of
this crime and its punishment as a supplementary penalty (Sluiter, 2004: 7).
In the case under study (Bemba et al.), by issuing the order for
communication interception, the client's right to the confidentiality of his
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discussions with his lawyer was violated. In international criminal law
literature, the protection of this right is organized under the institution called
"professional immunity." It should be explained that the interception of
telephone communications between Mr. Bemba and his lawyer (Mr.
Musamba) violated the aforementioned princip le.

Considering that in the Bemba et al. case, these measures (interception of
communications) were undertaken for the adjudication of the charged
"offences against the administration of justice” (subject of Article 70 of the
ICC Statute) and for obtaining evidence, we will first proceed to explain the
concept of "contempt of court” (as explicitly stated in the Rules of Procedure
and Evidence of the ad hoc international criminal tribunals) and "offences
against the administration of justice" (according to the ICC Statute), and
finally, the study of the conflict of this principle with the rights of the
accused and their lawyers, with emphasis on the case of Bemba, Musamba,
Mangenda, Babala, and Arido, will be on the agenda. Two issues are studied
in this research: first, examining the determination of the scope of
competence of the Chamber, judge, or Prosecutor regarding the violation of
the principle of professional immunity through interception; and second, the
possibility of interception based on the type of crime or potential crime. The
first hypothesis that comes to mind in answering this question is the
limitation of the Prosecutor's scope of authority to access the contents of
communications between Mr. Bemba and his other lawyers and advisors to
respect the bounds of professional immunity and internationally recognized
human rights under Article (7) [likely refers to relevant principles, Art. 69(7)
is related to evidence] of the Statute. The second hypothesis is based on the
distinction between "offences against the administration of justice™ and the
main crimes under Article 5 of the Statute (genocide, crimes against
humanity, war crimes, and the crime of aggression) — reliance on the
contents obtained from intercepted communications is possible for "offences
against the administration of justice" but is impossible for the main crimes
due to the sequence of the crime's occurrence relative to the stage of
proceedings (in the general sense, which includes the stages of investigation,
prosecution, and trial) and constitutes a clear violation of professional
immunity. Therefore, it is necessary to first study the institutions of
"contempt of court,” "offences against the administration of justice,”
professional immunity, and interception of communications as the
foundations of the discussion, and then, focusing on the jurisprudence of the
International Criminal Court, arrive at answers to the posed questions.

Conclusion: Considering the practice of the International Criminal Court
and also the nature and requirements of the criminal response to offences



Legal Shudies

The Interception of Communications in the International Criminal ... 130

against the administration of justice, interception of communications in this
regard is possible while respecting the rights of the accused and the lawyer
by refraining from using and relying upon statements of the accused and the
lawyer concerning the main crime. In other words, any interception
regarding the main crimes will be prohibited.

Keywords: Interception of Communications, Professional Immunity,
International Criminal Court, Bemba et al., Offences against the
Administration of Justice.
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4. International Criminal Tribunal for the Former Yugoslavia, On 25 May 1993, the
UN Security Council passed resolution 827 formally establishing the International

Criminal Tribunal for the former Yugoslavia, known as the ICTY.
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1. International Criminal Tribunal for Rwanda, The ICTR, which was established
pursuant to United Nations Security Council Resolution 955 of November 8, 1994.
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2. Special Court for Sierra Leone, The Government of Sierra Leone and the United
Nations signed an agreement establishing the Court on January 16, 2002

sl 5 gyl Q,yj VY ousls
3.International Criminal Court, Established in 2002 pursuant to the multilateral
Rome Statute
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4. ECHR 159 (2022) CASE of Simic v. Bosnia and Herzegovina, 17 may 2022,
Strasbourg
5. professional privilege
6. telephon
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3. Jean-Jacques Mangenda Kabongo
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1. administration of justice,
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Report of the Preparatory Committee on the Establishment of an International

Criminal Court, volume I1, General Assembly, Official Records Fifty-first Session,
Supplement No. 22A (A/5 1/22), pp.210-214
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2. Subsidiary
3. Inherent jurisdiction or power
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. Administration of justice

. Refuses

Fails
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. Intimidates

Offers a bribe

. Potential witness

. General principles law

. Nullum crimen sin lege praevia
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1. General principles of law recognized by civilized nations



o
()
jﬁ lw
_;Lulw ‘_g}étfo\xgjgow&‘:}.‘-; ves

g b el A8 Olps ab bl (2350 (Mol 6 5 glall s S
Gl Gob 5L sl 4 ilah (Kl 2 OlAES aanl (i sl 4
Slacdss mazs cypat bl sl ade ol oz Ol Cod b ulal ol
o ol 3l s el 38 w1 Gl bl alal s esls sl Sl
ol ) e S S S0ks s seate Dlilns 5 0 O3 G506 Jol b ool
5 SMabee gl odas 5o b 53 4 1 050wy Ml Bt plla s A 0L
Oldales 53) lacd s oslyl (3 o 53 a5 Kas 0 Doy gy Pdlpe e
S0 Sl edsls wds nl by ol (a3 (s 035 G 53 5 o 03l
s iy 3pge Gl ol O sdel by s el ol LaDlgs Sl
LS et S el glallns I el AS Oles sl L
5 Lasl odiSe Slhe el gn g ooy dote o Olesle ol Gl o sl
o3 Gl 4 ot nl 53 (Kl Sl g 5 Lkl sl 4 bulg
we wl i o sl Choy ol b lesls gl )l Ml (5,aS Ol 3l
e i S3lee 50 2 O35 S50 ol b e sl

ook ledie G all s sk 0l s s s Wl slecdss
L (e S s ¢l Ml 6,28 Olpan 5o eslizal 5550 Jde casl o
sl ade ol x &l o sas s Ol S15 Slasl 4 BB 5 ds S sleiy
S | sleiy ol (GA, NO22IA (A51/22) p.210) Lisy <Jlas
2o Ml G S slgi) Al gy eAS 3 eSS
osle 45 L5 O 2 el 5 (g aab bl 3 e sl e il (e
s ols polasl Clae gl ade ol Ko 2 4 sl bl Ve

1. Preparatory work
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1. The Court shall have jurisdiction over the following offences against its
administration
of justice when committed intentionally:
(a) Giving false testimony when under an obligation pursuant to article 69,
paragraph 1, to tell the truth;
(b) Presenting evidence that the party knows is false or forged;
(c) Corruptly influencing a witness, obstructing or interfering with the attendance
or testimony of a witness, retaliating against a witness for giving testimony or
destroying, tampering with or interfering with the collection of evidence;
(d) Impeding, intimidating or corruptly influencing an official of the Court for
the purpose of forcing or persuading the official not to perform, or to perform
improperly, his or her duties;
(e) Retaliating against an official of the Court on account of duties performed by
that or another official;
(f) Soliciting or accepting a bribe as an official of the Court in connection with his
or her official duties
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1. Universal declaration of human rights

2. International covenant on civil and political rights

3.Correspondence
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Abstract

Introduction: Territorial expansion through annexation has historically been
a key aspiration and desire of statesmen and political officials in countries.
In the past, territorial annexation was one of the consequences of state
conquests and victories, and gradually, during the United Nations era, it has
been addressed as one of the forms of exercising the right to self-
determination. Therefore, the evolution of the concept of territorial
annexation, from conquests and state-building to its recognition as one of the
expressions of the right to self-determination in General Assembly
Resolution 1541, clearly demonstrates the historical trajectory of this
concept. Hence, annexation can be examined in two dimensions: Forcible
annexation, which results from war and conquest and is currently illegal in
the modern system of international law due to the prohibition of war and the
prohibition of aggression, nd is not a source of legal effect; and the legal
annexation of territory, which can be achieved through the will
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and consent of nations and states and is a source of legal effect. What is
addressed in this research is: What requirements exist for the legal
annexation of territory? In other words, what criteria exist for the legal
annexation of territory? Since the main actors in territorial annexation are the
two elements of the people and the state, the issue must be sought within
these two main elements. In addition to these two elements, the element of
recognition must not be overlooked. The hypothesis or theoretical
framework of this discussion will be that any territorial annexation resulting
from the use of force is prohibited, illegal, and devoid of any source of
effect, and on the other hand, that form of territorial annexation which is
based on the will and consent of the people and the state and adheres to the
rules of human rights and international law is legal and legitimate and
creates effects.

Methods: The main question of this research is the legal requirements for
the annexation of territory to a foreign state. In other words, what criteria or
requirements must be observed for that annexation to have a legal form?
Using a descriptive-analytical method, the authors have reached the
following conclusions.

Findings: Through a legal and logical interpretation of the texts, following a
positivist approach in the discussion of respecting the right of nations to self-
determination, the findings can be stated as follows: Annexation of territory
as a result of exercising the right to self-determination in cases where the
rules of international law have been observed is an acceptable matter and
there is little doubt about it. However, the issue must be examined separately
in each case. On the other hand, in situations that are not in accordance with
the will of the nations and do not comply with international standards, a
nullification approach will be responsible. Finally, the reaction of the
international community within the framework of recognition will also be
very decisive in this regard.

Results: The results of this research are crystallized in examining the role of
each of the elements of the people, the state, and recognition. If consent
exists from both the state and the people of that territory, there is little doubt
about the validity of the annexation. However, if annexation occurs with the
consent of the annexing state and without the explicit consent of the people,
the annexation may be legitimate if a democratic mechanism exists in the
country. Suppose annexation occurs with the consent of the people and
without the consent of the state. In that case, it can be said that in situations
of colonialism, occupation, and trusteeship, and in cases of non-self-
governing territories and racist regimes, permission for annexation is
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conceivable. However, regarding states that systematically violate human
rights, the answer depends on whether annexation is considered an
institution independent of secession or connected to secession. If secession is
assumed to be an indispensable prerequisite for annexation, the conditions
for the legitimacy of secession, including remedial secession, are necessary.
Where there is a fundamental violation of human rights concerning a
minority residing in a country, in the view of proponents of the remedial
secession theory, the possibility of proposing remedial annexation can exist;
of course, this theory will be defensible only if we believe that annexation is
a process relative to secession. In discussing the role of recognition in the
validity or unacceptability of the status of territorial annexation, it must also
be said that the issue cannot be examined solely within the framework of the
classical theories of recognition, namely the constitutive and declaratory
theories. Rather, in such a situation, the issue must be examined within the
framework of recognition of the situation.

Keywords: Annexation, Secession, Recognition, Right to Self-
Determination, International Law
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Abstract

Introduction: The modes of acquisition of ownership (Asbab al-Tamalluk)
are among the fundamental topics in civil law, which, despite their great
importance, have received less attention. Article 140 of the Civil Code of
Iran, in stating the modes of acquisition of ownership, is drafted with an
exclusive language, making it appear as if the legislator considers the
creation of ownership to be confined to those specific instances. However,
the existence of numerous other modes of ownership is inconsistent with the
ostensibly exclusive nature of this article. Consequently, the position of the
modes that create ownership—as the most complete real right and the most
important proprietary right—remains ambiguous. This research seeks to
clarify the reasons for the exclusive language of the modes of acquisition of
ownership in Article 140 by examining sources aligned with the Iranian legal
system. Furthermore, it aims to identify its types and classifications, and to
reveal the origin of the introduction of this discussion into the Civil Code.
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Methods: This fundamental research, with a descriptive-analytical and
comparative approach, studies various aspects of the modes of acquisition of
ownership. Also, for data collection using the library method, it examines
various legal sources within the legal systems of Iran and Egypt, as well as
Imamiyyah and Sunni jurisprudence.

Findings: The discussion on the Shari'a modes of acquisition of ownership
has long been present in Imamiyyah and Sunni jurisprudence; so much so
that some jurists have endeavored to explain these modes
comprehensively—an indication that the enumeration of the modes of
ownership has a clear precedent in jurisprudence. This subject is also
observed in the Egyptian Civil Code under the title "Modes of Acquiring
Ownership" (Asbab Kasb al-Milkiyyah), which indicates the Egyptian
legislator's intent to limit these modes; although the limited examples
provided in this code are not considered complete either. Also noteworthy is
the presentation of the types of modes of acquisition of ownership in Article
1248 of the Majallah al-Ahkam al- ‘Adliyyah (The Ottoman Civil Code).
Therefore, the limitation of the modes of acquisition of ownership is
preceded by precedent, and Article 140 of the Iranian Civil Code was also
enacted not due to a literary error, but consciously and in line with that
previous practice; however, like them, it has not succeeded in limiting these
modes and has omitted some instances. Thus, contrary to the popular opinion
of jurists, the topic of the modes of acquisition of ownership cannot be
considered merely a French import; rather, Article 140 of the Civil Code,
like some other articles, is an adaptation drawn simultaneously from both
jurisprudence (Figh) and French civil law.
A comparative study with the jurisprudence of the [Islamic] schools of law
and Egyptian law reveals that there are numerous instances of modes of
acquisition of ownership that the Iranian legislator has not addressed.
However, in general, the modes of acquisition of ownership can be divided
into three categories: Voluntary (Ikhtiyari), Involuntary (Qahri), and
Fulfillment of Obligations Creating Ownership (Ifa’ al-Tazammunat Mijidat
al-Milkiyyah).

Voluntary modes include contracts (‘Uqud) and unilateral dispositions
(Iqa‘at). Contracts creating ownership, in addition to the technical translative
contracts (‘Uqud al-Tamlikiyyah al-Istilahiyyah), also include dower (Mabhr),
rescission by mutual agreement (Iqalah), and a resolutory condition (acting
like a suspended rescission - al-Shart al-Fasikh ka-mathil al-Iqalah al-
Mu allaqah). Ownership-creating unilateral dispositions (al-Iga‘at al-
Mumlikah) include appropriation of ownerless things (Hiyazat al-Mubahat),
pre-emption (Shuf ah), rescission of a translative contract (Faskh al-‘Aqd al-
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Tamliki), retraction from a gift (Ruji’ ‘an al-Hibah), and confiscation
(Musadarah).

Involuntary modes are created by operation of law or Shari'a and include
inheritance (Irth), accession/annexation (Tabi‘iyyah), dissolution of a
translative contract by operation of law (Infisakh al-'‘Aqd al-Tamliki bi-
hukm al-qaniin), and the ownership of a usurper over a usurped thing that
has undergone a change in essence (transformation - al-Mal al-Maghstb al-
Mutaghayyir al-Mahiyyah).

Fulfillment of obligations creating ownership itself falls into three parts:
First, fulfillment of obligations arising from involuntary guarantee
(legal/quasi-delictual obligations - Daman QahrT), such as returning the
equivalent in case of loss or destruction of property (Radd al-Mithl fi Talaf
aw Itlaf al-Mal). Second, fulfillment of legal obligations (al-Tazammunat al-
Qaniiniyyah), such as alimony (Nafaqgah) in case of delivery of the specific
thing. Third, fulfiliment of contractual obligations (al-Tazammunat al-
Tagawudiyyah), such as fulfillment of the obligation in a contract of
manufacture (‘Aqd al-Istina‘) where the construction of the product causes
the ownership of the obligee (al-Muta‘ahhid lahu).

Conclusion: Despite the various instances of legitimate and legal modes of
acquisition of ownership in different sources, providing a list, even if
comprehensive, of these modes in the law is not feasible. Based on this, the
existence of an article aiming to enumerate these modes is unnecessary and
exemplifies legislative inflation (Taram al-Qawanin - inflation of laws).
Therefore, it is preferable to delete this article and leave the possibility of
identifying these modes to the courts and legal doctrine. However, if the
intention is to retain a list of these modes, presenting their general
classification in the manner of the jurists is the best choice. Hence, amending
this article as follows is proposed: "Ownership is obtained through all legal
causes (Asbab Qantiniyyah), including voluntary causes, involuntary causes,
and the fulfillment of obligations creating ownership."

Keywords: Modes of Acquisition of Ownership (Asbab al-Tamalluk),
Limitation of the Modes of Acquisition of Ownership (Hasr Asbab al-
Tamalluk), Ownership (Milkiyyah), Modes of Creating Ownership (Asbab
[jad al-Milkiyyah), Article 140 of the Civil Code (Maddah 140 Qaniin
Madani).
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1. Article 711: La propriété des biens s'acquiert et se transmet par succession, par
donation entre vifs ou testamentaire, et par l'effet des obligations.

2. Article 712: La propriété s'acquiert aussi par accession ou incorporation, et par
prescription.
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Abstract

Introduction: In criminal matters, driven by the ideal of creating a risk-free
society, concepts such as risk management and security measures have led to
the expansion of restrictive actions and certain punitive measures—at times
applied before the formal establishment of criminal guilt. Among these
preventive mechanisms are Community Protection Notices (CPNSs).
Community Protection Notices are civil preventive orders designed to
prohibit specific behaviors by an individual or organization if the existing
conduct is deemed to have a 'detrimental effect on the quality of life of
individuals in the locality,’ with non-compliance triggering specific
enforcement mechanisms. The implementation of Community Protection
Notices impacts several core principles of criminal law. This study aims to
examine the consequences of adopting Community Protection Notices
within the UK’s criminal justice system to evaluate the feasibility of
integrating CPN-related policies into Iran’s criminal policy framework.
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Methods: This study, aiming to examine the harms arising from the
implementation of Community Protection Notice policies within Iran’s
criminal policy framework, employs library-based sources and a descriptive-
analytical methodology to address the following questions: What constitutes
the concept of anti-social behavior within a nation’s criminal policy? What
are the meanings of preventive justice, civil preventive orders, and
Community Protection Notices? What are the advantages and disadvantages
of adopting criminal policy frameworks based on Community Protection
Notices in Iran? To this end, the study first establishes the theoretical
framework by exploring concepts such as preventive justice, civil preventive
orders, Anti-Social Behaviour Orders (ASBOs), and Community Protection
Notices. Library-based sources are utilized for data collection and analysis
throughout this research.

Results: This study argues that civil preventive orders, under the framework
of preventive justice, constitute a form of personalized, two-tiered criminal
law. In the first stage, an order is issued through a civil judicial process, and
in the second stage—should the order be violated—a punitive and coercive
response is imposed via criminal proceedings. The Community Protection
Notice is one such type of civil preventive order, designed to expedite and
streamline interventions by non-judicial authorities, including police and
social enforcement officers, in response to anti-social behavior. During the
initial stage, individuals deemed at risk of deviance or criminal conduct
receive a formal warning from the competent authority. Failure to comply
with the warning triggers the issuance of a Community Protection Notice,
resulting in penalties for the offender. While such orders may enable rapid
responses, they carry significant systemic risks. The CPN, by extending the
application of repressive and reactive responses to the pre-proof-of-crime
stage in a competent criminal court, leads to a violation of the presumption
of innocence, with extreme consequentialism regarding antisocial behaviors
and inattention to the elements of committed behavior, leading to a violation
of the general theory of crime, and by applying punitive and coercive
measures under a sham legal cover in line with extreme governmental
control, leads to a violation of the rule of law. Rather than addressing root
causes, Community Protection Notices prioritize suppression and control—
effectively sweeping societal issues under the rug. Paradoxically, the
frustration and resentment generated by such coercive tactics, grounded in
social psychology theories, may fuel further aggression and anti-social
behavior. Furthermore, as societal norms are fluid and subject to shifting
governmental priorities, citizens remain perpetually vulnerable to warnings
or Community Protection Notices. This constant surveillance destabilizes the
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principle of individual freedom, reducing liberty to a conditional privilege
contingent on state-defined norms.

Conclusions: The Community Protection Notice has significantly influenced
many fundamental principles of criminal law and introduced a novel form of
excessive governmental control under the guise of legal frameworks. This
phenomenon substantially contributes to the totalitarianization of states.
Consequently, refraining from its implementation in Iran's criminal policy
would be more advantageous than adopting it.

Keywords: Community Protection Warning, Community Protection Notice,
Crime Prevention, Preventive Civil Order, Preventive Justice.
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10. Penal
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Abstract

Introduction: Comparative law was long characterized by two features: its
inclination towards private law and its Eurocentrism. In addition to the
composition of attendees at the first International Congress of Comparative
Law in 1900 in Paris, who were mostly representatives of the two European
"legal families" (Roman law and Common law), comparative law scholars
have traditionally shown an interest in comparing the two Western legal
families. Until after World War I1, the majority of studies and handbooks on
comparative law or foreign legal systems were the work of specialists in
comparative civil law or comparative commercial law, and areas of public
law were not significantly subjects of comparative study. This article seeks
to identify the variables that, in the author's view, are characteristics of
comparative public law and explain the belated process of its development
and evolution.

Method: This article, in an analytical-descriptive manner, seeks to identify
the variables that, in the author's view, are characteristics of comparative
public law and explain the process of its development and evolution.
Accordingly, this article is divided into six sections. Each section,
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separated by numbering, addresses a characteristic or variable that, in the
author's opinion, more or less distinguishes comparative public law from
comparative law or comparative private law.

The processes of "The Emergence of Comparative Public Law," "The
Methodology of Comparative Public Law" distinct from the methodology of
comparative law in the general sense, "The Challenge of Tradition' or Legal
Family," "The Fluid Boundaries of Public and Private Law," "The Greater
Dependence of Public Law on History, Culture, and Politics,” and finally,
attention to "Linguistic Issues” and access to resources in any comparative
study, are among the most important variables that, from the author's
perspective, distinguish comparative public law from other branches of
comparative law, and are addressed in this article.

Findings: In the author's view, this belated attention to comparative public
law (constitutional law and administrative law) is due to the unique
characteristics that distinguish public law, as the law governing the rulers
and the ruled, from the law governing private relations between individuals.
The proximity of public law and politics, and the greater dependence or
sensitivity of, at least, constitutional law (the most political branch of public
law) to internal political developments and dominant political currents, as
well as international and so-called "meta-constitutional” developments, the
fluid boundaries between public and private law, and the lexical dependence
or interconnection between public law and other social sciences, endow
comparative public law and its expected function with characteristics that
distinguish it from other branches of comparative law, and form the main
subject of the present article. Thus, despite recent developments, it seems
there is still a kind of resistance to change in the realm of public law,
indicating its dependence on the path of development and overall evolution
of each society.

Conclusion: In the author's view, the belated attention to comparative public
law (constitutional law and administrative law) is due to the unique
characteristics that distinguish public law, as the law governing the rulers
and the ruled, from the law governing private relations between individuals.
In other words, although most issues and problems in the field of
comparative public law are found in any comparative research, the proximity
of public law and politics, and the greater dependence or sensitivity of, at
least, constitutional law to internal political developments and dominant
political currents, as well as international and so-called "meta-constitutional”
developments, the fluid boundaries between public and private law, and
furthermore, the lexical dependence or interconnection between public law
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and other social sciences, endow comparative public law and its expected
function with characteristics that distinguish it from other branches of
comparative law, and form the main subject of the present article.

Keywords: Administrative Law, Constitutional Law, Comparative Law,
Public Law, Legal Tradition.
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Abstract

Introduction: Public interest holds little weight in legal doctrine and lacks a
foundational role in most constitutions. While some, like Germany, Spain,
and Italy, mention it in specific articles, others—such as the Philippines and
Portugal—use the term frequently but without depth or consistency.

Public law is intrinsically linked to the concept of public interest, as the
provision of public services within the framework of public interest forms
the foundation for establishing an administrative system. The administration
acts as the executor, defender, and guardian of the public interest, effectively
advocating for it.

The primary objective of this research is to develop a framework for
public interest that is derived from and compatible with public law. The
secondary objectives include providing a legal definition of public interest
that distinguishes it from related concepts; specifying the components of
public interest; and developing a repeatable model for identifying instances
of public interest in various contexts.
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Methods: The research method is descriptive-analytical. Initially, existing
theories on public interest are critically examined and explained. Based on
the principles and methods of public law, a new framework is created to
enable an accurate assessment of compliance or violation of public interest
in specific cases within the legal system.

Results: The results of a critical analysis of existing theories on public
interest can be summarized as follows:

Served by Power: All theories consider public interest as aligned
with and served by power. This alignment manifests in several ways:
either by giving primacy to the will of the government, ignoring the
lack of infrastructure for the participation of marginalized individuals,
or deeming the significant lost interest of a minority negligible.

Based on Private Interest: Theories predominantly view public
interest as a superstructure built on the foundation of private interest.
Consequently, public interest often serves as a guise for justifying and
pursuing personal interests, despite appearing benevolent and
legitimate. This is problematic, as public and private interests are
fundamentally different, with the former belonging to the public
sphere and the latter to the private sphere.

Economic-oriented: Existing theories focus on economy and reduce
public interest to the level of material enjoyment for all or how public
wealth is redistributed, essentially equating it with social need.
Consequently, issues such as freedom, public participation, and
judicial independence are presumed to be irrelevant to the concept of
public interest.

Project-oriented: One factor undermining public interest literature is
its use for justifying projects, portraying public interest as their origin
and legitimizing them. These projects, undertaken by the private
sector as contractors for the public or government sector, reveal a
fundamental issue: the private sector inherently seeks to secure private
interests. Consequently, public interest is often used to justify the
maximization of private benefit under the guise of serving the public.
Thus, the justification for private benefit lies not in the project
proposal itself but in the legal framework enabling its implementation,
particularly the budget act, which requires prior authorization for any
project to proceed.

Conclusions: From the perspective of public law, the public interest is the
consensus of participants in the public sphere on an issue, such that a united
voice is heard. This consensus is consolidated in the form of parliamentary
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law, mediated by political parties, and supervised by the judiciary over
parliament to ensure respect for children, minorities, and marginalized
people, as well as the will of the public. This process particularly utilizes
general principles of law.

The solution to the claim of a violation of the public interest by
parliament is to establish a court with the competence to invalidate laws. In
this court, the judge rules based on general principles governing public
interest, rather than on statutory laws or even the constitution. The process of
identifying new general principles constitutes a form of constitutionalization
of law. Additionally, a large jury can serve alongside the court as advisors,
simulating the public sphere to facilitate better judgment.

Keywords: General Principles of Law, Judicial Review, Public Interest,
Public Law, Public Participation, Public Sphere.
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Abstract

Introduction: In the initial identification and encounter with a phenomenon
such as power, two fundamental questions arise: The first question pertains
to whether such a phenomenon has an independent existence, free from the
influences of fields and contexts such as literary, social, philosophical,
cultural, economic, legal, and political? Or is it the resultant of several
backgrounds and origins from among these diverse types? The second
guestion also relates to how the concept of a phenomenon like power is
evaluated and raises the point: what are the criteria for knowing, measuring,
and testing power? Is the understanding of power monolithic? Or does
considering a set of voices and contexts lead to an accurate understanding
and evaluation of power? In answer to the first question, it must be admitted
that power is the product of a multi-faceted and specifically socio-political
relationship between individuals and groups, wherein typically one side has
the upper hand and the other is the weak hand; in answer to the second
question, it must also be said: since power is the organizer and regulator of
the relations of political actors; knowing it is primarily possible through a
legal understanding of this human phenomenon and then through multiple
interpretations, including a literary understanding of power.
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Methods: In stating the research method and organizing the materials, accepting
the conventional research method which always first defines a problem and then
gathers evidence and examples for it, it must be said that in the forthcoming section,
due to the dual nature or essence of power—the divine force or demonic force
present within it—without beginning our discussion in the usual manner with lexical
semantics, conceptual understanding, and the perceptions and conceptions arising
from it; at the outset, we will raise and trace the understanding of the concept of
power within the realm of Persian poetic literature in specific centuries. The author's
purpose in raising this discussion is to reveal what the mindset, perception,
underlying design, and consequently the common imagery in the minds and
language of poets and awakeners from the 4th to the 8th century AH was, in
encountering and relating to a phenomenon like power? Did they, according to the
common, inevitable, and compelled belief, consider it a necessary evil? Or were they
fundamentally pessimistic and reproachful towards it and pursued the path of raising
awareness and warning against the afflictions and corruptions of power?

Findings: The author is well aware that if one wishes to find a precise and
meticulous trace of the turbulent currents of power across the sphere of Persian
political literature, in the realms of poetry and prose and the opinions of the
knowledgeable on this matter, and take that as a criterion, then even a lifetime of
research would be insufficient. Also, he firmly believes that if he wished to dissect
and understand the literary-semantic intricacies of power considering the tendency
or nature and temperament of states towards the accumulation or disintegration of
power, undoubtedly life would end, the trumpet would be blown, and he would still
be falling down, bewildered and distraught, running hither and thither in search of a
new document and source. Despite these, merely considering that in the world of
literature in general and in Persian political literature in particular, power has a place
and stature, he strives, through a specific process and within the realm of poetry
from the 4th to the 8th century AH, to pause momentarily on the encounters of
power and literature and, to the extent the theoretical framework of the research
requires, process it. It must be mentioned beforehand that this processing only
contains a view from the surface and upper layers of the subject or, in other words,
represents the superstructure of the matter.

Conclusion: In the present article, the author, believing that the common and
conventional perception of poets of the aforementioned century, based on experience
and living with the manifestations of power, was the evilization and evil perception
of the sovereign's power in the public sphere, seeks to uncover aspects of these
perceptions, conceptions, and poetic images.

Keywords: Imagery of Power in Persian Poetry, Poetic Struggle against
Sovereign Power, The Face of Power in 4th-8th Century Poetry, Power as
Evil, Condemnation of Power in Persian Literature.
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Abstract

Introduction: "Leadership Council from among the Sources of Emulation
(Marja'iyya)", "Individual Leadership with the Condition of Being a Source
of Emulation (Marja")", and "Individual Leadership with the Condition of
ljtihad (Jurisprudential Reasoning)" are three models of leadership in the
constitutional law of the Islamic Republic of Iran. In the current constitution,
gender is not listed among the conditions for the leadership position.
However, with the stipulation of Marja'iyya in the 1979 constitution, the
notion that being male is a condition for assuming leadership might come to
mind. Within the hegemonic discourse of Shia political jurisprudence,
women's right to political leadership is denied. Even their right to political
participation at other levels is not widely accepted or given much
consideration. "Examining the Possibility or Impossibility of Women's
Leadership from the Perspective of Political Jurisprudence and the
Constitutional Law of the Islamic Republic of Iran" is the title of research
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whose main issue is assessing the feasibility of women's leadership based on
the criteria of Shia political jurisprudence and the constitutional law of the
Islamic Republic of Iran.

Method: This research is conducted using linguistic analysis through a
systematic rereading of religious texts and propositions. The analytical
method in this research is based on the methodological criteria of
jurisprudential knowledge and its authorization processes—namely, the rules
and requirements outlined in the principles of jurisprudence (Usul al-Figh).
This research adopts a critical-theoretical processing approach and utilizes a
combined-integrative method for data collection.

Results: In the two models of "Leadership Council from among the Sources
of Emulation" and "Individual Leadership with the Condition of Being a
Source of Emulation”, the possibility of women's jurisprudential Marja'iyya
is a condition. Likewise, in the council model, the possibility of women's
membership in the advisory council is an issue. In the model of "Individual
Leadership with the Condition of lIjtihad"”, there is no dispute over the
possibility of women achieving jurisprudential ljtihad; however, within the
construct of Velayat-e Fagih (Guardianship of the Islamic Jurist), the
permissibility of women's guardianship is an issue worthy of examination.
This research, focusing on the leadership position in the constitution, is
solely concerned with the competence or incompetence of women for
assuming this position. The discussion is aimed at assessing the feasibility of
assuming the leadership position within the confines of the constitution. This
focus is based on the belief that only the binding covenant of the constitution
is obligatory. While there may be different notions and foundations
regarding women's rights and guardianship/leadership in Shia jurisprudence,
what is important and indeed binding is the constitution.

Based on the outcome of this research, it appears there is no significant
evidence supporting the prohibition or deprivation of women from holding
the position of leadership by women within the power structure of the
Islamic Republic. The arguments of opponents of women's leadership in no
way indicate a prohibition against women's leadership within the power
structure of the Islamic Republic. In other words, there is no serious obstacle
to women assuming the leadership position in the Islamic Republic of Iran.
The main condition is qualification and competence, not gender.
Furthermore, regarding the researched issue, the primary principle (al-asl al-
awwali) is also permissibility and allowance. One can even refer to the
principle of the non-stipulation of being male (‘adam ishritat al-dhukdrah).
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This is with the explanation that whoever claims the stipulation of being
male is obliged to provide evidence to substantiate their notion.

Conclusions: This research examines the possibility of women's leadership
from the perspective of political jurisprudence and Iranian constitutional
law. Based on the research results, it is shown that the Iranian constitution
does not stipulate gender for leadership. Also, the jurisprudential arguments
of opponents of the "male-ness" (dhukirat) condition for leadership lack
sufficient validity. Therefore, there are no serious legal or jurisprudential
obstacles to women's leadership. The essential criterion is the qualification
and competence of the human individual, transcending their gender.
Women's jurisprudence, as a construct of the jurist's lifeworld, is heavily
influenced by the pre-existing assumptions and foundations of juristic
scholars concerning gender and women's capabilities. Indeed, the process of
jurisprudential cognition and knowledge is a mental and embodied process.
While acknowledging the method that monitors the sources of jurists'
thought, this research argues that to critique the claim of women's
incompetence for leadership, one must engage with the same verbal (zuhtrat
and itlaqat) or implicit (labl) arguments and language used by the claimants.
This is done by centering the belief in the "principle of permissibility" (asl
al-ibahah) and critiquing the claimants' evidence within the framework of the
traditionally accepted criteria of ijtihad and inference (istinbat).

Keywords: Women's Leadership, Constitutional Law of the Islamic
Republic of Iran, Women's Right to Political Participation, Political
Jurisprudence, and Women's Rights.
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The manifestations of criminal stigmatization in Iranian law, much like in
U.S. law, align with the effects of securitized criminal policy, such as zero
tolerance, risk-based criminal policy, and the disregard for fair trial
standards. Given the undesirable nature of securitization, and while previous
research has often analyzed stigmatization or securitization in isolation, this
interdisciplinary study examines the nexus between securitization and
criminal stigmatization, exploring its manifestations in both U.S. and Iranian
law. The observed alignment between these two concepts raises serious
doubts about the efficacy and appropriateness of criminal stigmatization.
This research concludes that Iranian lawmakers have adopted a securitized
approach to criminal stigmatization, necessitating a serious re-evaluation in
this domain.

Keywords: Securitization, Criminal Stigmatization, Zero Tolerance, Risk-
Based Criminal Policy, Fair
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Introduction

Human beings are inherently endowed with dignity and intrinsic worth,
irrespective of their race or other personal characteristics. This
fundamental principle is strongly emphasized in Abrahamic religions,
particularly within the sacred tenets of Islam. The Holy Quran explicitly
references this inherent value.* For mystics, especially Ibn Arabi, human
dignity stems from the belief that God created humanity in the divine
image (al-sirah al-ilahiyya), making them bearers of divine names and
attributes. In this regard, humanity reflects the divine, acting as a mirror
that simultaneously signifies absolute truth, eternal beauty, and majesty,
while also appearing as merely a virtual entity (Feiz, 2011: 139).

Despite this inherent worth, criminal justice systems in various
countries, including the Islamic Republic of Iran and the United States,
have, to varying degrees and based on their specific foundations,
permitted the process of stigmatizing defendants and offenders. Beyond
its historical aspects, this approach continues to receive considerable
acceptance in both countries' criminal justice systems today. In Iran's
current criminal law, which has undergone significant changes with the
enactment of the Islamic Penal Code and the Code of Criminal
Procedure, such an approach has been conspicuously adopted. Similarly,
in the U.S. criminal justice system, this phenomenon has long been
accepted in various forms (Dins & Witmer, 2013: 516).

Given the intrinsic importance and value of security, and spurred by
the commission of certain dangerous crimes, the adoption of a
securitization approach has increased globally in recent years. The
discourse of securitization initially emerged from the U.S. system due to
influential events, most notably the September 11th attacks. This
approach is now evident not only in the U.S. but also, to varying degrees,
in other countries as an accepted method in criminal policy, impacting
both substantive and procedural law. Substantively, the recourse to zero-
tolerance criminal policy and a risk-based approach to criminal law
(within the framework of moving away from rehabilitative ideals and the
"McDonaldization™ of criminal law) can be considered effects of criminal
securitization. In contrast, its procedural effects include the branding of
defendants and offenders and the derogation from individual rights and

1. In verse 70 of Surah Al-Isra, God states: "And We have certainly honored the children of
Adam and carried them on land and sea and provided them with good things and preferred
them over much of what We have created, with [definite] preference.”
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fair trial standards—especially through the disregard of the principle of
equality of arms and the diminishing of the presumption of innocence.

Previous research has separately analyzed the discourse of
securitization and the concept of stigmatization (in the forms of shaming
or public exposure).! However, these two tangible concepts have not
been examined together. The primary objective of the present study is to
introduce the effects of criminal securitization and then analyze instances
of criminal stigmatization in Iranian and U.S. law from this perspective.
We aim to determine whether the extreme approach to criminal
stigmatization in both legal systems stems from a strong inclination
towards securitization. The implication of our findings will be that if
stigmatization is indeed a consequence of a securitized outlook, then
given the negative dimensions and outcomes of the securitization
approach, criminal stigmatization should be reduced and restricted to
serious crimes (such as widespread economic disruption offenses). This
is particularly relevant as, currently, instances of stigmatization are
broadly legislated in Iranian criminal law (both substantive and
procedural).

Criminal securitization manifests in both substantive and procedural
law. From a substantive perspective, these manifestations include the
reliance on a zero-tolerance criminal policy and a risk-based approach to
criminal law, which entails a departure from the ideals of reform and
rehabilitation, leading to the "McDonaldization" of criminal law. In
contrast, its procedural effects can be understood as encompassing the
branding of defendants and offenders, the disregard for individual rights
and fair trial standards through the neglect of the principle of equality of
arms, and the weakening of the presumption of innocence.? Therefore,

1. Although the concept of stigmatization in this study is broader than that of "public
exposure."

2. "It is also necessary to note that in security and terrorist offenses, we face a reversal of the
burden of proof; meaning the principle of culpability or guilt replaces the presumption of
innocence. An example of this can be seen in Article 499 of the Discretionary Punishments
Law, which presumes the perpetrator's knowledge unless the perpetrator proves ignorance of
the group's objectives. In the same vein, according to Article 120 of the Islamic Penal Code,
the hadd punishment for corruption on earth is exempted from the Dara' rule (principle of
doubt benefiting the accused). Other examples of the exception of security-related crimes in
the Code of Criminal Procedure can be found in Articles 65 (commencement of prosecution),
Note 2 of Article 100 (submission of documents to the plaintiff), paragraph (t) of Article 180
(arrest without summons), 191 (non-access to case documents), paragraph (p) of Article 237
(permission for temporary detention), 320 (summoning a witness), Note 351 (plaintiff's access
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this research will analyze criminal stigmatization from the perspective of
the substantive and procedural effects of criminal securitization, while
simultaneously analyzing the concepts of criminal stigmatization and
criminal securitization.
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1. Concepts and Contexts

Before examining the manifestations of stigmatization from a
securitization perspective, it's essential to understand what is meant by
stigmatization and securitization, and what their respective historical
backgrounds are in the legal domain. The concepts and contexts of each
will be discussed separately: securitization (first) and criminal
stigmatization (second).

1.1. Criminal Securitization

While some argue that security cannot be defined precisely and
absolutely, and that the security discourse is fundamentally shaped by
local exigencies (Eftekari, 2009: 83), generally, the term "security"
literally means "being safe from danger, absence of fear, and tranquility"
(Anvari, 2002: 570). In other languages, security refers to being free from
risk or protected from danger. The word also encompasses meanings such
as freedom from doubt, absence of anxiety and apprehension, and having
justified and substantiated trust and confidence. Furthermore, the term is
broadly used to refer to peace, freedom, trust, health, and other conditions
where an individual or group feels free from worry, fear, danger, or
threats, whether internal or external (Mir Arab, 2000: 133).

In examining the concept of securitization, the predominant
understanding of "security” is national security, which has a political
connotation, rather than merely security in an absolute sense (Valipour,
1997: 15). Considering the literal meaning, absolute security refers to any
form of tranquility and avoidance of danger, including the preservation of
dignity, among others. Following the Cold War, various layers of security
were defined, including economic security, environmental security,
resource and energy security, health security, and more (Hitotsugi &
Kim, 2015: 2). Therefore, security has a relative meaning, signifying the

to case documents), and Note 2 of Article 380 (personal notification of judgment) (Yazdian
Jafari, 2016: 70)."
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absence of any threat and the creation of opportunities for individual and
social tranquility, from which various forms are derived.*

However, securitization refers to an approach and practice adopted by
certain states and political regimes that, under the pretext or in the pursuit
of national security, enact and enforce rules and regulations that, in most
cases, lead to restrictions on citizens and an expansion of official powers.
The manifestation of this approach is conspicuously observable in how
defendants and offenders are treated. In essence, in the context of
criminal law, the discourse of securitization can be understood as
sacrificing certain individual rights of defendants and offenders to ensure
the supremacy of security (Beranji Ardestani, 2010: 32). This is the very
meaning also referred to as "securitized criminal policy™ in criminal law
literature.?

In the realm of criminality, beyond crimes that undermine national
security, societies today face emerging criminal phenomena, including
crimes against economic security, which some interpret as economic
terrorism (Shamloo & Moradi, 2013: 128). Notably, prominent examples
of crimes against economic security are precisely those clarified by Note
to Article 36 of the Islamic Penal Code—as mentioned—and are
considered clear instances of criminal stigmatization in Iran's current
criminal justice system.

Regarding the context of criminal securitization, we can observe a
confluence of factors today. On one hand, the emergence of a new wave
of criminal activities at both national and international levels, coupled
with a shift in offenders’ focus toward specific ideological and religious
motives as primary drivers for violating social norms, and changes in the
status of victims, has transformed the subject of crime from ordinary
matters to more significant and paramount issues, such as the disruption
and elimination of societal psychological security. This has, in turn,
created numerous serious challenges and problems for the criminal
justice system. Following this approach, the means will justify the ends,

1. Montesquieu also believed that since security is the result of peace, and peace is the first
natural law, the greatest principle in government is to establish security, and the purpose of
security is not the preservation of life, but the provision of liberty (Montesquieu, 1983: 339).
2. Today, securitization has also found its way into criminology. Indeed, "the concept of
security criminology stands in contrast to normative criminology. Normative criminology
means passing criminological solutions and findings through the human rights gauge to
integrate them into criminal law. Security criminology is police science or strategic science,
or criminology of risk, or in other words, law and order criminology” (Mahdavipour &
Shahrani, 2014: 161).
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and human dignity and human rights frameworks, as grand human ideals,
will face serious challenges.

On the other hand, criminal justice systems, in parallel with the
evolution of criminological schools of thought—each pursuing distinct
goals and missions, from deterministic systems based on positivistic
treatment to rehabilitative social defense models, and under the influence
of ideological movements and radical approaches—have undergone
significant transformations. Consequently, after navigating these shifts, the
path has turned toward securitization, with its origins arguably rooted in
the de-structuralizing changes that began in the early 1970s. Nonetheless,
the security-centric shift in the criminal justice apparatus can be
summarized under three main axes: the failure of rehabilitative
criminology with its offender rehabilitation approach; the rise in crime
rates and fear of crime; and the emergence of transnational organized
crime and widespread security breaches (Ghannad & Akbari, 2017: 41-47).

It was in the wake of such developments, particularly from September
2001 and driven by governments' desire to maintain their political and
economic authority, that a strong emphasis was placed on prioritizing
public order and security over individual privacy. Due to the fear and
apprehension of ruling authorities regarding the potential recurrence of
such events, this ultimately led to the dominance of the securitized
paradigm over the human rights aspects of criminalization and punishment
systems. This explains why anti-terrorism laws have been enacted in
various countries and why various UN resolutions on this matter have been
adopted following the 9/11 incident (Albrecht, 2006: 166).

Although the securitized discourse has its proponents and opponents,
the strong inclination towards the two concepts of security and
prevention can, in any case, be considered a hallmark of contemporary
criminal policy (Sadr Touhid Khaneh, 2009: 466). This approach to
criminal securitization notably peaked after the 9/11 events (Beranji,
2010: 32). This trend has progressed to such an extent that the field of
"security law" has emerged as a rival to traditional law. What is
noteworthy in this new field is that many of the guarantees present in
criminal law (e.g., the principle of legality, the principle of culpability,
the presumption of innocence, etc.) are not present to the same extent in
this competing discipline. It seems that its appeal stems precisely from
the absence of those very constraints and functional limitations of
traditional criminal law (Sadr Touhid Khaneh, 2009: 466). The
securitized criminal policy, with its stringent approach, manifested in
forms such as retributive approaches and crime risk management. While
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these approaches have fundamental differences, their common outcome
has been the weakening of the clinical perspective and the policy of
rehabilitation and prevention of crime based on it, leading to the adoption
of strict policies toward offenders (Taheri, 2013: 15).

The U.S. criminal justice system, as the crucible for the events of
September 11th, serves as a prime example of a criminal securitization
approach that has, in turn, resorted to criminal stigmatization. The
Islamic Republic of Iran is not exempt from this phenomenon, as the
definition of security and insecurity in our society reflects the prevailing
worldview. Since ensuring and establishing security is considered a goal
of criminal law, the increased reliance on punitive measures to achieve
this goal appears justified and acceptable (Omidi, 2008: 51). A clear
instance of this can be observed in cases of criminal stigmatization,
particularly in recently enacted criminal provisions, both substantive and
procedural (including paragraph "s" of Article 23 and Article 36 of the
Islamic Penal Code, and Articles 96 and 499 of the Code of Criminal
Procedure).

1.2. Criminal Stigmatization

Criminal stigmatization is an action within the criminal process that
primarily aims to shame individuals involved in criminal events (both
defendants and offenders) at various stages of the process, including
prosecution, investigation, trial, and execution of punishment.
Historically, this approach has a very long lineage, having been
implemented to varying degrees in almost all ancient societies, including
ancient Iran,> Mesopotamia,® and Europe.* A review of its historical
trajectory merely reveals the modernization of its methods.

1. According to scholars in empirical criminal sciences, criminal securitization has found its
way into discourse subsequent to the securitized criminological discourse and following the
proposal of security-oriented theories.

2. [During the Achaemenid era, as the king held the highest judicial authority in the country,
he was considered the greatest judge and administered humiliating punishments as he deemed
fit (Sami, 1965: 113).

3. For example, according to Article 127 of the Code of Hammurabi, the punishment of
branding was applied to anyone who accused a nun or married woman of adultery and failed
to prove it (Vakil Gilani, 2004: 34). This can be understood in light of the fact that in the
Code of Hammurabi, punishments—unlike modern criminal law which features a diversity of
punishments—were primarily corporal (Najafi Abrand Abadi, 2015-2016: 36).

4. For instance, in ancient Europe, including England, female offenders were placed on dung
carts and paraded around the crime scene, while a person would announce their offense to
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One criminal justice system that has notably embraced this concept is the
United States. In the U.S. criminal system, criminal stigmatization has a
significant history. In earlier times, criminal stigmatization was a well-
known method of punishment; as some authoritative sources recount,
offenders’ hands and feet were tied to stocks in public. Another method
of punishment involved offenders publicly confessing their misconduct
by writing notes (Goldman, 2015: 418). Historically, in the U.S., parts of
the colonies were initially considered perfect and prominent examples of
systems that employed stigmatizing and humiliating punishments for
offenders. For instance, in the Puritan colonies, efforts were made to
enforce cultural customs through sanctions based on public humiliation
of offenders and inviting the populace to oversee the execution of
punishment.> &2

In the contemporary U.S. system, the September 11th events represent
a pivotal turning point for the embrace of criminal stigmatization.
Following these events, due to the heightened emphasis on securitized
approaches and efforts to demonize offenders, the appeal of criminal
stigmatization has seen a significant increase (Roth, 2008: 356). In recent
years, this has manifested in court judgments that impose specific forms
of criminal stigmatization, such as compelling offenders to wear
particular attire indicating their criminal past. An example of this is seen
in a case from Las Vegas where a man convicted of raping and murdering
a seven-year-old girl in a casino was stigmatized (Amitay, 1999: 1).
Another instance is the McDowell case® in California, where a court
sentenced an individual with three prior theft convictions to wear noisy
shoes—specifically, metal-heeled dancing shoes—whenever he was
outside his home (Dins & Witmer, 2013: 516). Consequently, the resort
to criminal stigmatization has become a core component of the U.S.
system (Rotter, 2015: 38).
From the perspective of Islamic criminal law, the traditional and
prominent form of stigmatizing punishment has been the public
announcement of the crime, known in Islamic jurisprudence as

everyone, forcing the condemned to walk through the city's streets and alleys, led by the
herald (Martinez, 2006: 52).

1. Historical examples of stigmatizing punishments include the use of a red "A" on the chests
of adulterers, public flogging for prostitutes, or other disgracing methods for certain other
crimes (Dins & Witmer, 2013: 514-515).

2. Given these explanations, it can be said that although criminal stigmatization is linked to
procedural and substantive criminal law, the primary domain of this discussion lies within the
foundations of criminal law.

3. People v. McDowell
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Tashheer.* This can be understood as Tashheer lil-'Uquba, meaning the
publicizing of the punishment itself. A close examination of Islamic
sources reveals that Tashheer has been prescribed and sanctioned in cases
such as Qadhf ?(false accusation of adultery), Qawadi® (pimping), and
false testimony®. Therefore, the instances of Tashheer in Islam are not
only limited but are also, to some extent, subject to scholarly debate.

1. Tashheer is a verbal noun from the taf'eel verb form, with the root “sh-h-r." Its lexical
meanings include "to expose and disgrace among people" (Fayyumi, 1405 AH: 325), "to make
apparent” (Jarr, 1973: 725), "to mention and make known" (Ma'louf, 1956: 406), and "to make
something appear ugly and disgraceful among people” (Farahidi, 1410 AH: 399).
Lexicographers have also listed other words synonymous with Tashheer, such as ishaa'ah
(spreading), izhaar (showing), i'laam (announcing), ifshaa' (revealing), and mujaharah (open
declaration) (Zamani, Abuyi & Tavallaei, 2011: 120). In legal terminology, Tashheer retains a
meaning close to its lexical sense. Indeed, when Tashheer enters the realm of criminal law, its
meaning shifts from lexical to technical. From this perspective, Tashheer in criminal law can be
considered a primary or secondary punishment. Some have defined this term technically as "the
announcement of the offender's punishment and proclaiming their sin before the people;
especially in crimes where the offender is trusted as a public trustee, so that people may know
them and avoid them" (Auda, 1413 AH: 704). Others have defined it as "spreading and
popularizing the badness and ugliness of someone's act among people™ (Qal'aji, 1405 AH: 130).
Thus, Tashheer in criminal legal terminology is the public shaming of offenders, justified by
reasons such as deterrence and introducing the offender to society for public safety

2. The Hadd punishment for Qadhf is eighty lashes, whether the accuser is male or female.
The lashing is administered moderately, such that its severity does not reach that of lashing
for zina (adultery), and it is struck over ordinary clothing; the accuser's clothes are not
removed during the execution of the hadd, and it is applied to the entire body except for the
head, face, and genitals. According to one view, the accuser is paraded in the city to prevent
their testimony from being accepted (Musawi Khomeini, undated: 476).

3. Regarding Qawadi (pimping), although narrations do not explicitly prescribe Tashheer as a
stigmatizing punishment for this crime, jurists, through an un-evidenced consensus, hold that
such a punishment applies. According to some jurists, for the crime of Qawadi, a male pimp
is given the hadd punishment, his head is shaved, he is made known to the people, and he is
exiled, while a female pimp is only given the hadd punishment (Mughniyah, 1421 AH: 270).
4. Regarding the punishment for false testimony, no specific hadd has been prescribed in Islamic
law, and most jurists are of the opinion that the perpetrator of this crime should be subject to
ta'zir (discretionary punishment). However, concerning the type of ta'zir, the overwhelming
majority of Shi'a and Sunni jurists have proposed Tashheer (e.g., Sheikh Tusi, 1407 AH: 240;
Najafi, 1404 AH: 253; Tabarsi, 1410 AH: 527). The difference in opinion lies in whether some
consider such punishment to be mandatory and obligatory, while others consider it
recommended. In this regard, Ibn Qudamah believes that "a false witness should be Tashheer-ed
in addition to ta'zir, and there is no disagreement among Sunni jurists on this ruling" (lbn
Qudamah, 1405 AH: 154). The only difference of opinion among Sunni jurists is that some
believe a false witness is only Tashheer-ed, while others believe that in addition to Tashheer,
other punishments are also incurred. The most important pieces of evidence for Tashheer in the
crime of false testimony are the hadith of Abdullah ibn Sinan from Imam Sadiq (AS), the hadith
of Ghiyath ibn Ibrahim, and the hadith of Sama'ah from Imam Sadiq (AS).
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In Iran's legal system, even before the enactment of current criminal
regulations, scattered laws and regulations had sporadically prescribed
the institution of stigmatization, primarily for specific and limited cases.*
However, in the recently enacted criminal laws, which signify a new
criminal policy, similar to other countries, we observe instances of
stigmatization at the investigation, prosecution, sentencing, and even
execution stages. For example, in the Islamic Penal Code, the publication
of conviction judgments is prescribed or mandated as a supplementary
punishment—alongside the primary punishment—under Articles 23(s)
and 36.% Furthermore, in the Code of Criminal Procedure, under Articles
96 and 499,° the institution of stigmatization has been significantly
stipulated for both defendants and convicted individuals. This legislative
approach indicates that Iranian lawmakers, in the new criminal laws,
have somewhat expanded the scope of criminal stigmatization compared
to previous legislation.

2. Impacts of Criminal Stigmatization and Criminal Securitization

"Securitization is an illegitimate construct imposed upon the body of
criminal policy, signifying a deviant process in forming a response to
criminal phenomena” (Ghannad & Akbari, 2017: 42). This approach,
reflecting the governing authority's will to maintain security across
various political, cultural, and economic dimensions and ensure public
order—which in some cases leads to disregarding the rights of
individuals and even offenders—manifests in different forms across
societies. Instances of criminal stigmatization in the criminal justice
systems of Iran and the United States can be examined and studied
through these manifestations. As Professor Nussbaum argues,
stigmatizing punishments serve as a tool for states to exert power. She
believes that the imposition of such punishments represents an expansion
of governmental control. In her view, resorting to stigmatizing
punishments leads to increased governmental efforts to control people

1. Examples of such cases include: a) Article 11 of the Anti-Narcotics Law, b) Articles 22 and
35 of the Government Discretionary Punishments Law for Health and Medical Affairs (1988),
c) Article 6 of the Law Obligating Road Transport Companies and Institutions to Use
Passenger Waybills and Bills of Lading (1989).

2. These two articles provide for the possibility of publishing conviction judgments through
the media for a wide range of crimes.

3. These two articles grant prosecution and court authorities the significant power to publish
images of defendants and publicly execute punishments in many cases.
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more extensively (Nussbaum, 2004: 236). Broadly, it can be said that
criminal securitization fundamentally emerges in both substantive and
procedural realms, and stigmatization in the criminal justice systems of
these two countries appears amenable to analysis from the perspective of
these manifestations. Each of these two will be examined separately:
substantive effects (first) and procedural effects (second).

2.1. Substantive Effects

The substantive effects of criminal securitization refer to the practices
and laws that emerge from the dominance of security and the pursuit of
public order from the perspective of substantive criminal law. In this
discussion, while introducing the effects of securitization, we will
consider criminal stigmatization from the perspective of these effects,
and it becomes clear that stigmatization possesses the same
characteristics as securitization. These effects include: resorting to zero-
tolerance criminal policy and a risk-based approach to criminal law
(which manifests as a departure from the idea of reform and rehabilitation
and the "McDonaldization™ of criminal law).

2.1.1. Resort to Zero-Tolerance Criminal Policy

In its lexical sense, "tolerance™ means to show leniency, to be easy on
each other, or to simplify matters (Moein, 1996: 1078). Technically, zero
tolerance means the forceful and consistent enforcement of law without
any leniency (Aghaeinia & Javanmard, 2010: 14). One of the effects of
criminal securitization is the adherence to a zero-tolerance policy as a
stringent approach. Under this policy, the primary focus is to eliminate
any lenient view towards minor offenses to prevent more serious crimes.
Fundamentally, today, not only major crimes but also petty offenses are
of concern to criminal legislators and criminal justice practitioners due to
their potential to foster a sense of informality, non-adherence to values,
and ultimately, the commission of more severe crimes. This mindset led
American criminologists in the 1990s to study minor crimes and their
impact on the quality of urban life. The result of these studies was a
theory known as the "Broken Windows" theory in the United States, and
with a slight delay, its European model, in the form of a zero-tolerance
strategy, was rigorously pursued in Europe (Javanmard, 2007: 71).

Zero tolerance, as one of the manifestations of the "back to
punishment™ movements, especially in the criminal policy of Western
countries, is a measure devised and promoted by U.S. neoconservatives
(Kashefi Esmailzadeh, 2005: 255). The architects of this policy are
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Wilson and Kelling, who published an article with the same title in
Atlantic Monthly in 1982. Subsequently, numerous laws were passed in
various countries (not exclusively Western ones), adopting a securitized
approach to intensify their criminal justice systems.

Regarding petty offenses, as a key consideration in zero-tolerance
policy, some authors define these as crimes punishable by less than one
year imprisonment or a small fine (Nowrouzi, 2005: 258). Generally,
others consider these crimes to be those fundamentally unrelated to the
core values and foundations of countries and political systems (Aghaeinia
& Javanmard, 2010: 12). Since the United States is considered the
primary context for the formulation and implementation of this policy,
the adoption of this policy, particularly through criminal stigmatization,
gained traction earlier in that country. In the U.S., there are laws and
rulings concerning stigmatizing punishments for petty offenses. Among
the crimes that are severely subjected to stigmatizing treatment in the
U.S. criminal justice system are sexual offenses. For example, one law
that led to severe criminalization and restriction of defendants' rights was
related to the branding of sex offenders, under which sex offenders, even
after serving their prison terms, were compelled to carry the stigma of
their conviction in society. Among the most well-known of these laws is
the federal Megan's Law (1996), which obliges each state to create
mechanisms for informing the public about sex offenders through
shaming them. A significant number of such laws can be observed in the
U.S., particularly those that sought to shame offenders by requiring them
to wear clothing indicating their crime or by placing signs on their homes
(Taheri, 2013: 137-139).!

In Iran's criminal justice system, certain offenses categorized as Ta'zir
crimes of degree 6 and lower, according to Article 19 of the Islamic
Penal Code, as well as instances from the Government Discretionary

1. From the perspective of U.S. security laws, within 45 days of the September 11th event
(October 26, 2001), the Patriot Act was passed. This act included stringent security measures,
such as empowering the police to undertake extensive actions even without judicial warrants
(e.g., wiretapping phone calls, monitoring emails, various searches and inspections, and
inviting immigrants or suspicious individuals for interviews). This law, recognized as an anti-
terrorism law, led to changes in other U.S. laws (such as the anti-money laundering law and
the Bank Secrecy Act). Among the consequences of this law are the disregard for individual
rights and freedoms, the violation of privacy, and most importantly, the neglect of human
dignity. On May 26, 2011, three important provisions of this law were extended by the then-
U.S. president: roving wiretaps, searches of business records, and surveillance of individuals
who are not connected to a specific group (Mohseni, 2012: 180 and 194-195).

Psgal Shudics
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Punishments Law®, can be considered petty offenses. Under existing
laws, such as Article 23 of the Islamic Penal Code, the court is authorized
to order the publication of conviction judgments for these offenses as a
supplementary punishment. In other words, although not all instances of
criminal stigmatization in Iran's legal system are limited to perpetrators
of petty offenses, in some cases, like the aforementioned article, the
legislator's intent in prescribing the publication of conviction judgments
for minor offenders can be attributed to a zero-tolerance approach. This is
particularly true given that the examples in Article 23, which pertain to
supplementary punishments, cover a wide range of penalties, especially
for petty offenses such as Ta'zir crimes of degree 6 and lower, and even
all minor hudud offenses. Essentially, supplementary punishments,
primarily intended to deter offenders from more serious crimes, can
reflect a zero-tolerance perspective in the context of petty offenses. By
granting courts the authority to publish definitive conviction judgments
in paragraph (s) of the said article for a broad spectrum of crimes,
especially petty offenses, the legislator aims to achieve another objective:
preventing more severe crimes through the stigmatization of offenders.?
Given this, and considering that the zero-tolerance theory primarily
focuses on maximal combat against and prevention of petty offenses, it is
evident that due to the expansion of stigmatization instances and the
inherent severity of this type of criminal sanction, such a perspective is
observed in Iran's current criminal policy regarding the stigmatization of
offenders, particularly in Article 23 of the Islamic Penal Code® of 2013
and articles of the Government Discretionary Punishments Law.*

1. This law also provides for the sanction of installing banners or placards at the premises for
perpetrators of overpricing in Articles 22 and 35, which is also based on criminal
stigmatization in petty offenses.

2. For example, crimes that are not related to the fundamental interests of society and are
generally considered petty offenses can be responded to with stigmatizing punishments based
on the said article.

3. As previously mentioned, paragraph "s" of this article designates the publication of
conviction judgments as one of the supplementary punishments.

4. In some crimes against security, the legislator, with such a perspective, has also sought to
prevent more severe crimes. A clear example of this can be seen in instances of cybercrimes
covered by Articles 3 to 5 of the Computer Crimes Law (Articles 731 to 733 of the
Discretionary Punishments Law). For instance, the legislator has considered merely breaching
security measures to access secret data as a form of cyber espionage. According to Article 732
of the Discretionary Punishments Law, “anyone who, with the intent to access secret data
under Article 3 of this law, violates the security measures of computer or communication
systems, shall be sentenced to imprisonment from six months to two years or a fine from ten
million (10,000,000) Rials to forty million (40,000,000) Rials, or both punishments.”
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Regarding the success or failure of this policy in Iran's current
criminal law, as some scholars have stated, while the use of stigmatizing
sanctions might be appropriate in specific times, places, or for particular
individuals, it is not a definitive solution. This is because the adoption of
any scientific theory in other countries, including Western ones, does not
necessarily guarantee its success in Iran. In fact, responding to certain
petty offenses that are fundamentally unrelated to the country's security
and fundamental interests through zero-tolerance and stigmatizing
punishments cannot be significantly justified. Furthermore, some
Western authors completely oppose such a policy, considering it an
artificial and unrealistic concept, and have attributed the destruction of
public support for the legislator and the ruling apparatus to its
implementation (Rossan, 2005: 173).

2.1.2. Risk-Based Approach to Criminal Law

One of the approaches adopted after World War 11, and particularly since
the 1980s by the United States and subsequently other countries, is the
risk-based approach to crime (Monahan & Skeem, 2013: 2). Unlike other
crime control and prevention paradigms, this approach, instead of
addressing the crime itself and its causes, evaluates and manages the risk
of its commission, similar to other risks in economic, insurance, and
other sectors (Pak Nahad, 2011: 16). In this approach, the governing
system, by accepting a hypothetical rule that individuals' past behaviors
predict their probable future behaviors (Hamilton, 2015: 1), and by
adopting a method for assessing crime risk and calculating the extent of
dangers posed by potential crimes committed by current offenders,
legislates and sanctions measures in the realm of substantive law that, in
their view, significantly reduce the risk of crime commission. As a result
of such an approach, the path is opened for criminal stringency and the
securitization of criminal law, allowing the legislator to prescribe severe
sanctions under the pretext of eliminating the risk of future crimes. Such
an approach, also referred to as calculative justice, includes
manifestations such as a departure from the idea of reform and
rehabilitation and the "McDonaldization" of criminal law—ideas fueled
by new penology'—which will be discussed next.

However, as will be discussed in later sections, given that resorting to a criminal
securitization approach is justifiable in crimes against security, the criminalization of such
matters with a deterrent and security-oriented approach cannot be challenged.

1. In the last three decades, the goal and function of exclusion, incapacitation, and
neutralization in criminal justice have been revived and substantiated through punishments
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2.1.2.1. Abandonment of the Idea of Reform and Rehabilitation

In the context of reform and rehabilitation, criminal policy seeks to
prevent a convicted individual from committing new crimes by using
punishment as a means to reform them. From this perspective, the aim of
reforming the offender is to ensure they do not re-offend.’ In Iran's legal
system, this issue was prioritized by the legislator in the Third
Development Plan.? One of the consequences of a risk-based criminal
policy is the abandonment of the idea of reform and rehabilitation. As
stated earlier, risk-based criminal policy emerged after the decline and
perceived failure of reform and rehabilitation policies.

A key instrument of reform and rehabilitation policy is the
individualization of criminal measures. In security-oriented criminology
and criminal law—of which the risk-based approach is a manifestation—
we observe the de-individualization or de-personalization of punishment,
or the abandonment of the principle of punishment individualization.
Consequently, the judge's discretion in sentencing is severely limited, and
the principle of judicial individualization is replaced by the principle of
legal individualization (Najafi Abrand Abadi, 2013-2014: 39). In Iran's
legislative landscape, the plan to intensify punishments for disturbing
public psychological security can be seen as an example of this approach.
This plan, aiming to address legal loopholes and intensify punishments

and judicial decisions. The exclusion of offenders or the incapacitation of convicted
individuals based on their level of risk encompasses various degrees, fluctuating between the
removal of the offender from society and continuous or temporary prevention of their criminal
harm to others and society (Najafi Abrand Abadi, 2009: 734). This new approach to offenders
has been termed "new penology — new criminology,” according to which the criterion for
criminalization and conviction of individuals is not the abnormality of the committed act or
the offender’s personality, but rather the primary criterion is the likelihood of future danger.
Therefore, individuals with a high degree of risk should be subjected to intensified control
(Marie, 2004: 336-337).

1. This does not mean moral improvement of the offender, as for criminal law, social
improvement that leads the former offender to adhere to the basic rules of life in society is
sufficient (Bolk, 2008: 33).

2. According to Article 190 of the Third Development Plan, "To improve the conditions of
prisons and create a suitable environment for the rehabilitation and reform of prisoners and
their return to healthy social life, the following measures shall be taken: a) The Prisons
Organization is obliged, in cooperation with associations and public institutions, to activate
associations supporting the families of needy prisoners and executed individuals and to
establish such associations in all centers, such that by the end of the program, one hundred
percent (100%) of the needy families of prisoners and executed individuals are covered. b)
The Minister of Justice is obliged to prepare regulations for prisoners' work, prioritizing
suitable vocational training, such that after the completion of their sentence, while providing
employment certification, the possibility of removing their criminal record and their effective
presence in society is provided."”
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for crimes with previously lenient penalties, was presented to the
parliament in 2008, following the approval of Article 48 bis of the
Islamic Penal Code, and its urgency was approved by the Islamic
Consultative Assembly on August 4, 2008.*

Fundamentally, stigmatizing sanctions lack a reformative and
rehabilitative function. This is because a reform and rehabilitation policy,
which seeks to portray the offender as "ill" and in need of medical
treatment, on one hand, requires a differentiated policy based on the
offender's personal characteristics. It must be flexible enough to allow for
individualization based on each offender's personality and psychological
traits.? On the other hand, it necessitates a differentiated policy based on
their criminal record and history.? This is currently not observed in the
context of stigmatizing sanctions within Iran's current criminal
regulations and other existing provisions.

Moreover, the reform of offenders and their reintegration into society
is fundamentally incompatible with criminal stigmatization in its current
form within both Iran's and the U.S. criminal justice systems. When an
individual loses their social standing and identity as a result of
punishment, instead of being reformed, rehabilitated, and positively
reintegrated into society, they no longer have a place in it. As labeling
theorists argue, they then seek to continue their lives in criminal
environments. Therefore, criminal stigmatization in Iran's criminal justice
system, in this regard, lacks a reformative and rehabilitative function and
consequently adopts a risk-based approach. Similarly, regarding the U.S.
criminal justice system, given that the decline of reform and
rehabilitation ideals and the rise of risk-based criminal policy originated
from this country, rooted in political events, especially September 11th, it
is evident that the idea of stigmatization in the U.S. is far removed from
reform and rehabilitation.

1. The explanatory preamble of the bill referred to the necessity of intensifying punishments
for the few offenders who cause a disruption of public psychological and social security, and
then in Article 2 of this bill, crimes that, in addition to being dangerous, are considered
disruptive to psychological security, were explicitly stated (Najafi Abrand Abadi & lyargar,
2014: 29).

2. Since individuals differ in terms of various personal and environmental conditions, this
necessitates that judicial decisions also be made in accordance with their personalities. For
this reason, reform and rehabilitation specialists deem the use of educational and
psychological specialists essential in this regard (Webster Aragon, 1935: 526).

3. Given that convicted individuals may have multiple criminal records, a reform and
rehabilitation policy requires the individualization of sanctions based on their criminal
history.
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2.1.2.2. McDonaldization of Criminal Law
The term McDonaldization was first coined by American sociologist
George Ritzer' in his book The McDonaldization of Society to describe
sociological ~ phenomena  occurring in  society.  Essentially,
McDonaldization is an intensified process of rationalization that seeks to
eliminate traditional rules and replace them with a set of formal rational
rules. George Ritzer used the analysis of principles governing fast-food
restaurants to explain the social and cultural characteristics of modern
societies, especially American society (Pak Nahad, 2009: 139).
Consequently, in the risk-based criminal policy model, following Ritzer's
thinking, there is an attempt to impose McDonaldization principles on
criminal law and apply the principles governing fast-food restaurants to the
system of drafting and determining punishments. The most important of
these characteristics is efficiency. In this context, efficiency means
achieving the maximum possible incapacitation for dangerous offenders,
with violent crimes holding particular importance (Pak Nahad, 2009: 140).
Therefore, criminal stigmatization in contemporary society can be
considered a prominent example of this approach. In the criminal laws of
Iran and the United States, sanctions with a stigmatizing characteristic,
although they do not physically remove the offender from society,
spiritually eliminate them, which has far greater negative effects than
physical removal. By destroying the offender's reputation and depriving
them of their community identity and social capital, little place remains
for them in society, and society is largely unwilling to accept them in
social activities and collective groups. In this situation, the offender,
through a change in their self-concept® and the acceptance of a criminal

1. George Ritzer is a professor of sociology at the University of Maryland. Some of Ritzer's
works include: Sociological Theory, Metatheorizing in Sociology, Sociology: A Multiple
Paradigm Science, and Toward an Integrated Sociological Paradigm (Ritzer, 1998: 1). The
McDonaldization of Society is also considered one of his famous works.

2. One of the important and key concepts regarding preventing recidivism by offenders is the
personal self-concept. Personal self-concept refers to the attitude individuals have about
themselves. In fact, humans, due to characteristics such as being flexible, sensitive, and
vulnerable, are generally capable of changing their personal self-concept in society and as a
result of interaction with others (Liner & Henry, 2004: 203). Therefore, at the time of a crime
and the public announcement of the offender's name, the situation is perceived as the offender
changing their personal self-concept as a result of interaction with others who recognize them
as a criminal, and thus, in a way, accepting that they are a criminal. Therefore, this attitude
towards oneself is what is acquired through interaction with others, which Cooley considers
as "looking-glass self" (VVold & Bernard, 1998: 220).
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identity, becomes separated from their social life and spends the rest of
their life in isolation or in criminal groups. This is particularly true now
with the proliferation of virtual and social networks, where the process of
stigmatization spreads very rapidly among community members. Given
these circumstances, it is observed that stigmatizing sanctions in Iran's
criminal law, as well as in U.S. criminal law, reflect a risk-based
approach as a manifestation of a securitized and stringent criminal
approach.

2.2. Procedural Effects

Beyond substantive law, procedural law is also not immune to the
criminal securitization approach. The effects of this approach in
procedural laws and practices are closely linked to instances of criminal
stigmatization. Branding defendants (during prosecution and
investigation stages), publicizing offenders to society (during sentence
execution), and deviating from individual rights and fair trial standards—
in the form of disregarding the equality of arms principle and the
weakening of the presumption of innocence—are among the procedural
effects of criminal securitization. Instances of stigmatization in Iranian
and U.S. law are also examined from the perspective of these
manifestations. (In other words, given that the legislator in the realm of
procedural law does not aim to determine punishment, if they wish to
resort to securitization in this area, they must necessarily undermine the
human dignity of individuals through a series of procedural measures.
This goal can be achieved by branding defendants and offenders and
deviating from fair trial standards.)

2.2.1. Branding Defendants

Branding defendants emerges as one of the effects of securitized criminal
policy in the realm of procedural laws. Despite the widespread
acceptance of the presumption of innocence as a fundamental criterion of
fair trial in international instruments like the Universal Declaration of
Human Rights and in national domestic legal systems, some systems,
including Iran's criminal justice system, have permitted the stigmatization
of defendants whose guilt or innocence has not yet been determined, in
line with implementing a stringent, securitized criminal policy. In Iran's
most recent legal document concerning procedural criminal law—the
new Code of Criminal Procedure—the legislator, in some instances, has
authorized prosecution authorities to stigmatize defendants, which can be
seen as a form of media representation of criminal events. Although
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Article 96 of this law generally prohibits the publication of images and
other identifying details of defendants by media, law enforcement, and
judicial authorities, it specifies exceptions with a remarkably broad
scope. This article permits the publication of defendants' images in cases
covered by paragraphs (a), (b), (c), and (d) of Article 302 of the Code of
Criminal Procedure (a) crimes punishable by deprivation of life, b)
crimes punishable by life imprisonment, c) intentional physical assault or
crimes causing half or more of full diya (blood money) or bodily harm, d)
crimes punishable by discretionary punishment of degree three and
higher). These crimes encompass a wide range of offenses.* In the U.S.
criminal justice system, electronic systems and websites allow
individuals to access information about defendants' accusations. For
instance, in Maricopa County, Arizona, there is a department that
provides public access to defendants' details, including photos, birth
dates, height, weight, and the charges they have faced (Dins & Edward
Witmer, 2013: 517).

Given this, it becomes clear that Iran's criminal justice system can
adopt a stringent, securitized approach in its procedural aspects. This is
because, in many crimes, merely the existence of an accusation, with the
request of the investigating judge and the consent of the district attorney,
allows for the publication of the defendant's image or other identifying
details. This action, not only in some cases like minor offenses, can be
considered contrary to the demands of human dignity but also violates the
provisions of citizenship rights. This is because the publication of the
image of someone whose guilt has not yet been proven and who is merely
being prosecuted as a defendant in preliminary investigations is an action
contrary to the presumption of innocence and the non-public nature of
preliminary investigations.? Criminal jurists believe that the purpose of

1. Although it might be argued that the media coverage of the judicial process affects the
guarantee of the defendant's right to defense, this seems to apply only to non-populist criminal
justice systems. In populist criminal justice systems, the general public, upon hearing criminal
news, primarily seeks harsher treatment for offenders and defendants.

2. For example, some individuals might currently be prosecuted and tried for a third-degree
Ta'zir crime such as kidnapping, and based on Article 96 of the Code of Criminal Procedure,
their image as a defendant might be published in a newspaper. Now, suppose these
individuals are later prosecuted for other fabricated accusations. From a psychological
perspective, there is a possibility that the existing record in the minds of judicial authorities
might undermine the presumption of innocence. Furthermore, given that the individual was
previously made known to the general public, there might be public pressure on the judiciary
to expedite the proceedings and impose severe treatment, which also impacts the disregard for
the presumption of innocence.
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non-public preliminary investigations is to uphold the presumption of
innocence and prevent the dissemination of news about the defendant,
which would not be compensable even if a decision of non-prosecution is
issued. This is partly ensured by the non-public nature of investigations
and complemented by this feature (Khaleghi, 2015: 171). This discussion
also applies to instances of branding defendants in the U.S. criminal
justice system. Therefore, branding defendants is inconsistent with the
principles and objectives of criminal procedure.

2.2.2.Branding Offenders

One of the procedural effects of a security-oriented criminal policy is the
public execution of punishments and its authorization within procedural
law. In this discourse, some criminal sanctions are not inherently
stigmatizing, but in certain cases, the legislator has granted the judge the
authority to carry out the punishment publicly. Examples of such powers
in Iran's current laws include Article 499 of the Code of Criminal
Procedure and Article 11 of the Anti-Narcotics Law. In these articles,
which on the one hand encompass a wide range of instances, and on the
other hand, delegate the authority to publicly execute punishments and
stigmatize offenders to judges and their personal interpretation, the
legislator has approached stigmatization not from the perspective of
criminalization in substantive laws, but from the perspective of
punishment execution in procedural laws.> As noted by ethical and
Islamic scholars, the public execution of punishments is not widely
supported among Islamic jurists and thinkers, who consider it contrary to
the spirit of Sharia and concepts such as the sanctity of reputation and the
preservation of human dignity (Mohaghegh Damad & Sadat Hosseini,
2001: 25; Fallah Ahmad Chali Baboli, 2007: 256).

Article 499 of the Code of Criminal Procedure, as the most recent
procedural criminal regulation in Iran's criminal policy, while initially
prohibiting public execution of punishments, subsequently introduces an
exception based on the court's discretion or the prosecutor's proposal.
This opens up a broad scope for public punishment execution, effectively
permitting the discrediting of offenders for all types of punishments, even
those that are not inherently stigmatizing. This action, being general and

1. As previously stated, although the legislator in the realm of procedural law is not seeking to
determine punishment or even intensify penalties, they can, through other means, prescribe
the effects of securitization in the form of procedural and executive measures, which may lead
to disregarding the rights of offenders and perhaps discrediting them.
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without specific examples, appears to lack a clear purpose or logical
basis. Article 11 of the Anti-Narcotics Law (specifically concerning
armed drug offenses) also grants authorities the power to stigmatize
offenders, and consequently their families and relatives, by introducing
the condition of "public interest.” This conflicts with fundamental
principles governing punishments, particularly the principle of the
personal nature of punishment.

In the U.S. criminal justice system, public execution of punishments is

also common. In many cities, for drug offenders, child abusers, and DUI
offenders, publicizing the offender's name on city billboards is
considered an example of this. Other judgments from U.S. courts also
exemplify this; for instance, in California, in the McDowell case, where
the defendant had three theft convictions, the court ordered him to wear
noisy shoes—with metal heels used in dancing—whenever he was
outside his home. In the same state, in another case (the Hackler case)?,
the court sentenced the offender to wear a shirt during his parole period,
whenever he was outside, with the phrase "My sentence is 4 years"
written on the front and "I am on parole for robbery" on the back. In
another famous case (the Bateman case)?, the court forced the convicted
individual to write a sentence on their residence and vehicle indicating
that they were a dangerous sex offender. As another example, in
Maricopa County, Arizona, in 2007, it was decided to announce the
names of DUI offenders® on websites and specific billboards throughout
the city (Dins & Witmer, 2013: 516-517). This evidence, along with
certain existing laws in the U.S., particularly the Patriot Act, can indicate
the presence of a securitization approach in that country, as previously
discussed, such an outlook is also observed in crimes against security in
the United States.
Thus, it is observed that in the current criminal justice systems of Iran
and the United States, the approach of branding offenders is widely
prevalent in the procedural domain. It can therefore be concluded that in
this regard, criminal stigmatization in the current system of both
countries embodies a securitized and stringent approach.

1. People v. Hackler
2. State v. Bateman
3. DUI Offenders (Driving Under Influence Offenders)
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2.2.3. Disregard for Individual Rights and Freedoms and Fair Trial
One of the effects of a securitized criminal policy is the deviation from
fair trial standards and the elimination of individualization mechanisms in
order to increase the severity of punishment. In principle, governments
possess legitimate power to restrict individual rights and freedoms to
ensure security and public order. Some even define national security as "a
concept based on which governments limit the exercise of rights and
freedoms™ (Malmir Center, 2004: 756). This suggests that governments,
in the name of ensuring security, sometimes feel justified in undermining
human dignity. Although today, with the expansion of theories such as
the universality of human rights and a legal order based on customary or
even peremptory human rights norms at the international level, national
security can be referred to as one of the factors supporting human rights
(and preserving human dignity and social capital) (Malmir Center, 2004:
757), in practice, most governments act contrary to these principles.
Furthermore, the media's excessive emphasis on the risk of crime and
their exaggerated portrayal of it, alongside the argument that measures
taken to combat and reduce crime are disproportionate to the actions
required to reduce the actual risk of crime, have all contributed to
increased political support for authoritarian methods to resolve the crisis
of rising criminality and recourse to a securitized ideology. In other
words, extremism and demagoguery in reporting the increasing rate of
criminal risk and instilling fear among citizens about it, to achieve
political and non-political goals of statesmen, have led to securitization in
criminal policy and the restriction or suspension of citizens' rights and
freedoms, as well as the limitation of fair trial guarantees (Shamloo &
Moradi, 2013: 112). In the U.S. system, the media's unique methods in
reporting criminal news may not always accurately reflect reality, which
itself can lead to false public criticism and excessive demands from the
public on governments and criminal justice institutions. For example, in
2005, crime and criminal justice were central themes in the media,
whereas a study conducted in the same year showed that the country's
incarcerated population and self-reported victims were not excessively
high. Moreover, in the first week of 2009 in the U.S., ten out of every
twenty television and media programs observed had a criminal justice
theme (Owens, 2010: 3). Therefore, given the unique power of public
media, their activities lead to increased public pressure for more effective
policies and a stricter response to crime.

One of the effects of a security-oriented criminal policy is the
deviation from certain fair trial standards, which manifests as the
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disregard for the equality of arms principle between parties in criminal
proceedings and the diminishing of the presumption of innocence. The
extensive scope of criminal stigmatization in Iran's current criminal law
may undermine these manifestations.

2.2.3.1. Disregarding the Principle of Equality of Arms

One of the main aspects of fair trial, currently considered a definitive
understanding of a just criminal proceeding, is equality of arms. To
realize this concept, parties to the proceedings must have a reasonable
opportunity to present and explain their case in a way that protects them
from harm or prejudice by the other side (Glees, 2013: 89). In other
words, equality of arms requires a logical balance between the parties in
civil and criminal lawsuits (Council of Europe, 2014: 21). In Islamic figh
(jurisprudence) and law, the concept of equal defensive opportunities in
judicial proceedings has a long history.? It seems impossible to achieve a
fair trial without the proper implementation of equality of arms.
Regarding the process of criminal stigmatization and the implementation
of equality of arms, it can be stated that stigmatizing sanctions in Iranian
and U.S. criminal law—such as the publication of conviction judgments,
public shaming of offenders, installation of banners and placards, public
access to individuals' accusation records and convictions, etc.’—
especially in the current era, where technological advancements and
numerous social networks have made these measures much easier, can
influence future accusations against a stigmatized person. When an
individual is publicly identified as a criminal or even a suspect to a wide
segment or the entirety of society, in potential future accusations—which

1. For example, some individuals might be prosecuted and tried for a first to fourth-degree
Ta'zir crime related to security offenses, and based on the Code of Criminal Procedure, their
image as a defendant might be published in a newspaper or their conviction judgment
announced to the public. Now, suppose these individuals are later prosecuted for other
accusations. From a psychological perspective, there is a possibility that the existing record in
the minds of judicial authorities might prejudice the defendant's rights. Furthermore, given
that they were previously made known to the general public, there might be public pressure
on the judiciary to expedite the proceedings and impose severe treatment, which is not
without effect on the disregard for the defendant's rights.

2. The best proof of this is a famous narration stating that a man complained against Imam Ali
(AS), and the judge, during the trial, addressed the Imam as "Aba al-Hasan" while using the
simple first name for the plaintiff. This was met with strong objection from Imam Ali (AS)
(Sagheian, 2006: 84).

3. In the United States, there are even publicly available software applications that easily
identify sex offenders in a given area. For example, one such application is The North
Carolina Sex Offender Registration Program.
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may be entirely baseless and unfounded—this can weaken their defensive
position, influence the judge's mindset, and most importantly, call into
question the principle of impartiality, which is a crucial concept in a fair
trial. Therefore, if even addressing a plaintiff by their first name is
considered a form of injustice and unethical, how can it be guaranteed
that an individual previously disgraced on a large scale in society will be
treated with full equality and justice, free from any prejudice, in
subsequent accusations by criminal justice authorities? In other words, in
societies where a populist approach prevails, if individuals previously
identified to the public by the judiciary are accused again, public opinion
might align with media pressure, potentially undermining the judicial
authority's discretion regarding the new accusation.

2.2.3.2. Diminishing the Presumption of Innocence
Even if we do not consider the presumption of innocence to be universal
and all-encompassing, it is at least widely recognized as one of the
central principles of criminal justice and a standard for fair trial in all
international and regional treaties. This presumption has been extensively
debated, but in the last decade, it has gained significant attention in
numerous national and international academic studies and topics (Jang &
Lent, 2016: 32). Various opinions have been expressed regarding the
foundations of the presumption of innocence. Some have attributed its
basis to jurisprudential principles such as Asl al-Adam (principle of non-
existence), Asl al-lbahah (principle of permissibility), and Qaidat al-
Dara’ (rule of avoiding hadd punishments due to doubt) (Rahmdel, 2006:
20; Rahimi Nejad, 2008: 206-209; Sarmast Banab, 2008: 53-62). Others,
citing the concept of human dignity and adhering to Islamic thought,
believe that human nature, unlike its physical being, possesses dignity
and is based on principles and rules consistent with this nature, thus the
presumption of innocence prevails (Ghorbani & Movahedi, 2011: 136).
Regarding the presumption of innocence and instances of criminal
stigmatization in Iranian and U.S. criminal law, in the same manner as
discussed previously, the function of stigmatizing offenders, particularly
in the case of subsequent accusations against stigmatized individuals, has
a negative impact. This impact is such that it can undermine the
presumption of innocence. In fact, while the process of stigmatizing
offenders cannot completely disregard this legal presumption regarding
subsequent accusations against stigmatized individuals, it can
overshadow it. For example, when a person is stigmatized for committing
an economic crime or other offenses under Article 36 of the Islamic
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Penal Code, the judge's mindset or the criminal justice system's
perspective no longer views them as entirely innocent, even if they might
be completely innocent in the new accusation. This is more pronounced
in the U.S. criminal justice system, which, influenced by political events,
has resorted to more severe sanctions, including criminal stigmatization.
Indeed, throughout the history of criminal law, challenges to the
presumption of innocence have been influenced by political events
(Ashouri, 1993: 44). Therefore, it can be said that although the criminal
policy's reliance on and inclination towards tashheer (public shaming)
has been directed towards media tashheer, providing extensive
opportunities for it as a discretionary and supplementary punishment, and
in some cases controversially moving towards tashheer (Bateni 2023:
104), a judge's attention to the aims of ta'zir and the necessity and utility
alongside the principle of legality will ensure the avoidance of
punishment in unnecessary cases.

Conclusion

The impacts of criminal securitization in many countries' legal systems,
including the United States, largely stem from the events of September
11th, although nations had prior experiences in this regard. Similar to
many other countries, the Iranian legal system has also adopted such a
policy. While criminal securitization may be justifiable for crimes against
national security in any legal system, its effectiveness in other non-
security-related offenses remains questionable.

This article has demonstrated that criminal stigmatization is a
measure significantly aligned with both the procedural and substantive
effects of criminal securitization. In the United States, criminal
stigmatization has a considerable history, and in recent years, due to
political reasons and incidents that jeopardized the country's security,
recourse to this institution, albeit with a securitized approach, has
increased even in non-security crimes. In Iran's legal system, under the
Islamic Penal Code and the Code of Criminal Procedure, the institution
of stigmatization has been prescribed or mandated not only for security
crimes but also for other, sometimes minor, offenses.

Therefore, in both countries, the legislator has extended the
securitization approach beyond crimes against security to other offenses,
which warrants consideration. This is because a securitized criminal
policy, by disregarding scientific and empirical studies and focusing
solely on security, cannot be optimally effective except in crimes against
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security. Given that criminal stigmatization is also based on such a
policy, the following recommendations can be made:

o Restrict stigmatizing measures to serious crimes: It is advisable for
Iranian legislators to limit stigmatizing measures to serious crimes,
including those against national security and offenses that disrupt
public psychological security.

o Judicial discretion in applying stigmatization: In judicial practice,
considering the powers granted to judicial authorities in Articles 23
and 36 of the Islamic Penal Code and Articles 96 and 499 of the
Code of Criminal Procedure (as the primary legal bases for criminal
stigmatization), it is expected that these authorities will, in practice,
restrict stigmatization to serious crimes, especially crimes against
national security and those that disturb public order.

Provide mechanisms for social reintegration: Even in cases where
criminal stigmatization is justifiable, it is essential to implement
mechanisms that prevent the stigmatized individual from being deprived
of continued social life and allow them to enjoy their citizenship rights.
One such mechanism is the public announcement of the restoration of
their reputation through the media
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Methodologically the study combines lexical reconstruction, textual exegesis
of primary inscriptions (DNa, DNb, DPe/DPd, XPh) and doctrinal comparison
with  UN resolutions and SDG indicators to identify continuities and
measurement gaps. The article argues that Achaemenid siyati functions as a
proto-right that clarifies why governance, justice and resilience must be central
to any legalized conception of wellbeing; it also proposes targeted sub-indicators
(disaster resilience, rule-of-law metrics, transparency measures) to better align
SDG monitoring with the normative content of the right to happiness. The
intervention contributes to the history of human-rights ideas and to debates
about operationalizing wellbeing in international law.

Keywords: Right to Happiness, Human Rights, International Law,
Sustainable Goals, Ancient Persia
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Introduction
Happiness, recognized by the United Nations General Assembly as the
‘universal goal and aspiration of all people around the world” (UNGA
Res 66/281, 2012), has profoundly influenced the course of law and
politics throughout human history (Wan, 2023: 1209). In recent decades,
there has been growing enthusiasm for the idea that happiness can serve
as a cornerstone for public policy formulation, reigniting interest in the
complex relationship between happiness, law, and politics (Ott, 2011:
354). Many countries and organizations, including the United Nations,
have sought to integrate the concept of happiness into their agendas,
driven by the idea that happiness represents the ultimate human goal.*
However, happiness is a concept that is influenced by various aspects of
human life and, in turn, affects all aspects. However, happiness is a
multifaceted concept influenced by various aspects of human life, which
in turn impacts all facets of life (Miruh and Minhyung, 2014: 44). Given
its intricate and asymmetrical nature, along with its humanistic
dimensions, happiness has garnered significant interest from researchers
and scholars. From 1995 to 2023, over 257 research publications have
examined how a happiness-based framework might inform governmental
policies.? This illustrates the diverse approaches and perspectives
involved in defining indicators for happiness. A brief review of policy-
making documents over the decades reveals shifting paradigms in how
nations evaluate and pursue happiness.

Historically, with the advent of monetary systems, societies developed
indicators to measure well-being in terms of economic growth (Tideman,
2009: 223-25). Drawing from the mathematical methodologies of the

1. For example, see the recent proposal of the government of China on how happiness is
under the agenda of humanity: The State Council Information Office of the People’s Republic
of China. (2023). A Global Community of Shared Future: China’s Proposals and Actions.

2. Shruti Agrawal et al., in a collaborative effort across multiple universities, have conducted
a thorough review of the literature on happiness. Their article offers a comprehensive
summary of existing studies, investigating how a happiness economy framework can support
sustainable development. The authors performed a systematic literature review of 257
research publications, identifying five key thematic clusters: (i) Transitioning beyond GDP to
a happiness economy, (ii) Rethinking growth for sustainability and ecological regeneration,
(iii) Policy considerations beyond money and happiness, (iv) The role of health, human
capital, and well-being, and (v) Policy advancements for a happiness economy. Additionally,
the study suggests future research directions to assist researchers and policymakers in
developing a robust happiness economy framework. see: Agrawal, S., Sharma, N., Dhayal, K.
S., & Esposito, L. (2024). From Economic Wealth to Well-Being: Exploring the Importance
of Happiness Economy for Sustainable Development Through Systematic Literature Review.
Quality & Quantity, 58(6), 5503-5530. https://doi.org/10.1007/s11135-024-01892-z
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economic sciences, these indicators often involve quantifiable metrics
with monetary values. The most basic measure of a nation’s economic
performance is Gross National Product (GNP) or Gross Domestic
Product (GDP), calculated from all recorded economic transactions
within a specific period (Clark and Senik, 2016: 407-8).

However, GNP and GDP have significant limitations and no longer
provide a complete picture of the perceived well-being or welfare of a
nation’s citizens (Krishnan, 2024: 13). Their shortcomings include: (i)
failure to differentiate between economic activities that contribute
positively to development and those that result from exploitation of
natural resources, waste production, pollutant emissions, or habitat
destruction; (ii) inadequate valuation of natural, human, and social
capital; and (iii) lack of consideration for justice and equity. Nonetheless,
all of these factors are crucial for human well-being and happiness (Ura,
2015: 1).

In the mid-1970s, Bhutan introduced a new paradigm for measuring
national prosperity that prioritized people’s welfare over mere economic
productivity. This approach, known as Gross National Happiness
(GNH), emerged as an alternative to GDP. GNH emphasizes that GDP
alone cannot guarantee happiness and well-being, and incorporates a
wider range of criteria such as resource allocation, sustainability, health,
human rights, and education (Daga, 2014: 26).

In response to the rapid depletion of natural resources driven by
economic development, the concept of sustainable development has
emerged (Tideman, 2009: 229). The 1987 UN World Commission on
Environment and Development report, Our Common Future, popularized
this term (UN WCED, 1987: 16, para. 27). Following the 1992 UN Rio
Conference on Environment and Development (UNCED), the concept
became a focal point for national policies, with signatory States expanding
their statistical accounts to include sustainability factors (Tideman, 2009:
229). Sustainable development and sustainable happiness are often seen as
two sides of the same coin, with the argument that sustainable development
provides a foundation for considering happiness as a right. Through this
approach, it is hoped that global well-being and happiness can be achieved
(Tabibzadeh and Lorinejad, 2024: 2082).

1. GDP is a standard benchmark to measure economic growth and in turn prosperity in most
countries of the world.
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Methodology of the Research

In this article, 1 explore the contemporary understanding of the right to
happiness, with a focus on its historical dimensions. Rather than delving
into current trends, | investigate whether this right was addressed at
governmental and administrative levels in ancient times. Before
presenting the core findings of this research, | will outline the
methodology used.

This study examines the concept of happiness as reflected in the royal
inscriptions of the Persian Empire and compares these ancient
perspectives with modern international frameworks, such as Sustainable
Development Goals (SDGs). The goal is to understand how the notion of
happiness has evolved or whether there has been a continuity in its
conceptualization and implications for modern international law. To
achieve this, a multi-faceted approach was employed.

The primary sources for this research include royal inscriptions from
Achaemenid kings, particularly Darius the Great and Xerxes. These
inscriptions were chosen for their direct references to happiness and their
importance in understanding Achaemenid legal and administrative
practices. They offer insights into how happiness was perceived and
promoted by the government in Persian Empire. A detailed semantic and
linguistic analysis was conducted to interpret the meaning of happiness in
Old Farsi. This involved examining the specific terms and phrases used
in the inscriptions and understanding their context within the linguistic
and socio-cultural framework of the ancient Persian. By analyzing the
language and content of these inscriptions, the study aimed to reveal how
the concept of happiness was conceptualized as an administrative
responsibility of the government in ancient era.

In addition to the primary sources, secondary literature on
Achaemenid governance and legal practices was reviewed, including
scholarly commentaries and historical analyses that provide context and
interpretation of the inscriptions. This combination of primary and
secondary sources offers a comprehensive view of how happiness was
integrated into the legal and administrative systems of the time.

The study then compares the ancient Persian perspective on happiness
with contemporary international frameworks. Relevant UN General
Assembly Resolutions on happiness and well-being were examined to
identify how modern notions align with or differ from those of the
Achaemenid Empire. Additionally, the SDGs were analyzed to assess
their compatibility with ancient perspectives. This comparative analysis
aims to highlight both the continuities and divergences between ancient
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and modern views on happiness. By integrating findings from the
semantic analysis of ancient inscriptions with contemporary international
standards, the study seeks to offer a nuanced understanding of the
evolution of the concept of happiness.

Structure of the Research

To achieve aims of this research, Section 1 will first outline how
international law has addressed and recognized the issue of happiness as a
legal human right. This section will review the development and current
status of the right to happiness within the framework of international law.
In Section 2, | will delve into the concept of happiness in the texts, culture,
and administration of ancient Persia. This section will explore how the
right to happiness was conceptualized in antiquity. To facilitate this, I will
start with a brief cultural, linguistic, and semantic analysis of the term
happiness and related terminologies in Old Persian, the language of the
inscriptions, noting that it has since evolved into modern Farsi. Following
this, 1 will examine how happiness was addressed as an administrative
obligation by investigating royal orders from the Achaemenid kings found
in their inscriptions. Finally, I will compare the ancient understanding of
the right to happiness with contemporary perspectives to assess how our
worldview on this issue has evolved over time.

By examining the elements of happiness as perceived in the ancient
era and contrasting them with modern interpretations of the right to
happiness, we can gain a clearer understanding of how legal concepts are
shaped and redefined across different historical contexts. This
comparative analysis will provide insights into how our views on legal
notions, such as the right to happiness, have evolved or remained
consistent despite the passage of time over millennia.

1. The Right to Happiness in International Law

The right to happiness is not explicitly stated in any human rights
covenant or convention; rather, it is implicitly addressed within the
framework of other rights. The 1948 Universal Declaration of Human
Rights has no direct or precise article on right to happiness, nonetheless,
there are certain rules on conditions which entails well-being for humans
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(Liao, 2015: 80).! Among the documents that have been adopted after the
Universal Declaration of Human Rights, only the preamble of the 1989
Convention on the Rights of the Child pays attention to the happiness of
children within the family environment. It recognizes that for the full and
harmonious development of their personality, a child ‘should grow up in
a family environment, in an atmosphere of happiness, love and
understanding’ (United Nations Convention on the Rights of the Child,
1989: preamble).

In 19 July 2011, the United Nations General Assembly adopted
resolution 65/309 titled ‘Happiness: Towards a Holistic Approach to
Development’ recognizing happiness as a fundamental human goal and
calling for a more inclusive, equitable, and balanced approach to
economic growth that promotes the happiness of all people (UNGA Res
65/309, 2011). The resolution declares that ‘the pursuit of happiness is a
fundamental human goal’ and emphasizes that ‘the gross domestic
product indicator by nature was not designed to and does not adequately
reflect the happiness and well-being of people in a country’ (UNGA Res
65/309, 2011: preamble).

The resolution 65/309 acknowledged that there is a ‘need to promote
sustainable development’ and accordingly, asked the UN-member States
‘to pursue the elaboration of additional measures that better capture the
importance of the pursuit of happiness and well-being in development
with a view to guiding their public policies’ (UNGA Res 65/309, 2011:
art. 1). The UN General Assembly also ‘invites those Member States that
have taken initiatives to develop new indicators’ on the pursuit of
happiness and well-being and to communicate such views to the General
Assembly (UNGA Res 65/309, 2011: art. 2).

Following the adoption of this resolution, the first United Nations
conference on happiness was held in 2012 at the initiative of Bhutan
(Norren, 2020: 434).> The conference was entitled ‘Wealth and
Happiness: Defining a New Economic Paradigm’ (Corlatean, 2019: 49).

1. Although there is no expression of happiness as a right in the UDHR, Liao argues that
mankind has human rights to what he calls the ‘fiundamental conditions for pursuing a good
life’ and this foundation grounds human rights.

2. This session was initiated by Bhutan. In 1970, Bhutan has introduced a new system for
measuring national prosperity, focused on people’s welfare, which gradually replaced
indicators that economic productivity, resulted in an indicator called ‘Gross National
Happiness’ as an alternative to microeconomic ‘Gross Domestic Product’. One such indicator
considers criteria other than strictly economic, such as the distribution of resources,
sustainability, health, human rights and education.
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The UN General Assembly adopted a resolution according to which the
‘International Day of Happiness’ is celebrated on March 20™ annually
(UNGA Res 66/281, 2011; UNGA Res 65/309, 2011)." In the same
month, the first World Happiness Report was published in April 2012 by
the Earth Institute (Helliwell et al., 2012). On 20 March 2013, the then-
UN Secretary General Ban Ki Moon stated that:
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“At last year’s Rio+20 United Nations Conference on Sustainable
Development, United Nations Member States agreed on the need
for a balanced approach to sustainable development by integrating
its three pillars: economic growth, social development and
environmental protection” (Corlatean, 2019: 49).

Since 2015, the annual report has been published by the United
Nations Sustainable Development Solutions Network (Tabibzadeh and
Lorinejad, 2024: 2094-95). UN Example was followed by other
international organizations. Since May 2011, the Organization for
Economic Cooperation and Development (OECD) has proposed the
Better Life Index to support policymaking aimed at improving the quality
of life and happiness of individuals (Greco et al., 2017).% In June 2014,
the European Economic and Social Committee (EESC), a consultative
body of the European Union, which organized a debate called Let’s talk
about happiness — beyond the GDP (EESC Report, 2014). The United
Nations Educational, Scientific and Cultural Organization (UNESCO)
believes that education and work are of particular importance for the
happiness, well-being, and welfare of individuals. Quality education is a
fundamental condition for providing the skills and knowledge necessary
to achieve suitable employment and empower individuals to shape a
better future. UNESCO also proposes global access to quality education
and freedom of expression as indicators for measuring the happiness of a

1. The UN General Assembly recalls the Resolution 65/309 of July 19, 2011, and
acknowledges that the pursuit of happiness is a fundamental human goal. Additionally, it
should be noted that March 20th marks the Persian New Year, Nowruz, a deeply rooted
tradition from the Achaemenid Empire. This festival celebrates the arrival of the spring
equinox.

2. In this regard, it has suggested eleven indicators: housing, income, jobs, community,
education, environment, civic engagement, health, life satisfaction, safety, and work-life
balance. see: Greco, S., Ishizaka, A., et al. (2017). Measuring Well-Being by a
Multidimensional Spatial Model in OECD Better Life Index Framework (MPRA Paper No.
83526). University of Munich. The focus of this report is to evaluate the index based on
tangible economic indicators.
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society (UNESCO, 2024: 13). The United Nations Entity for Gender
Equality and the Empowerment of Women (UN-Women) has also
focused on gender-related actions for happiness. The UN-Women
concludes by acknowledging that women in countries with equal rights to
men tend to have a relatively higher level of happiness and well-being
(Ermis-Mert, 2023: 1-2).

Further, the Global Happiness Council is also a new universal
network of leading academic experts in fields such as psychology,
economics, urban planning, and government representatives. This council
provides recommendations and actions at national and local levels for
participating governments on best practices for promoting happiness. At
national levels, also, significant efforts are also underway to promote
happiness and well-being. As of 2022, almost 110 States embedded the
terms ‘happiness’ or ‘well-being’ in their constitutions (Wan, 2023:
1210).

All these initiatives and efforts underscore the importance of
happiness and well-being as vital objectives that deserve serious
attention. However, while the UN General Assembly’s Resolution 65/309
acknowledges that GDP does not accurately capture the happiness and
well-being of peoples and calls for the development of additional
measures and new indicators, it raises the question of whether such new
indicators are truly necessary? Do we need to devise new frameworks?
Or, do we already have measures that might provide sufficient insight
into and respect for the right to happiness, potentially negating the need
for new approaches?

To explore these questions, | propose examining the right to happiness
through the lens of ancient inscriptions. In particular, 1 will investigate
how happiness was defined in ancient Persia by the Achaemenids in their
royal inscriptions, and how these inscriptions mandated the government
to foster the well-being of its people.! By analyzing the term for
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1. The Achaemenid Empire, also known as the First Persian Empire, was an ancient empire
that existed from around 550 to 330 BCE. It was founded by Cyrus the Great, who
established one of the largest empires in history by conquering large parts of the Middle East
and Asia. Orders of the Cyrus the Great were inscribed on a clay cylinder, widely considered
to be by many scholars, the first declaration of human rights. The Achaemenid Empire
stretched from the Indus River in the east to the Aegean Sea in the west and from the
Caucasus Mountains in the north to Egypt in the south. Their capital was Persepolis, which is
located near present-day Shiraz, Iran. For further information, please refer to: Llewellyn-
Jones, L. (2023). Persians: The Age of the Great Kings. Wildfire.; Wiesehofer, J. (2014,
January 23). Law and Religion in Achaemenid Ira. in A. C. Hagedorn & R. G. Kratz (Eds.),
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happiness in Old Persian, we can gain valuable linguistic and cultural
insights over a legal right. This will lead us to a review of the
governmental inscriptions that addressed the concept of happiness and
the responsibilities of the State in ensuring the well-being of its citizens.
In the next section, I will delve into these ancient texts to illustrate how
historical perspectives on happiness and governance can inform
contemporary discussions on the right to happiness in international law.
This exploration aims to provide a deeper understanding of how ancient
principles might inform current approaches to measuring and promoting
happiness and well-being.

2. Happiness in Texts, Culture, and Administration of Ancient Persia

From the authentic and fundamental concepts of the Mazdayasna
tradition or Zoroastrian mysticism, the importance of feelings of joy and
happiness stands out.! This theme is so prominent and evident in this
tradition that it is not an exaggeration to call the ancient philosophy of
Persia, the idea of joy and happiness (Shagoshtasbi and Hasanzadeh Niri,
2023: 166). In the Avesta’ and other middle age Persian texts, this
recommendation for happiness and the avoidance of sorrow and grief is
evident (Hartz, 2009: 12, 17-8, 108).> Zoroastrianism emphasizes virtues
and righteousness in defining happiness and a good life (Joshanloo, 2015:
26). One of the most significant calendars used by Ancient Persia was the
Zoroastrian calendar, which had several important festivals. These

Law and Religion in the Eastern Mediterranean: From Antiquity to Early Islam [Online
edition]. Oxford Academic Press.
https://doi.org/10.1093/acprof:050/9780199550234.003.0003

1. Zoroastrianism also known as Mazdayasna.

2. The religious texts of the Zoroastrian faith of ancient Persia are referred to as the ‘Avesta’.
The oldest part is the Gathas, which includes a collection of hymns and one of the oldest
examples of religious poetry attributed to the prophet Zoroaster (ca. 630-550 BCE).

3. Zoroaster himself is seen as a prophet of joy and a messenger of happiness. In Zoroastrian
beliefs, it is expected that every follower shares and spread happiness.

4. Among these festivals ‘Nowruz’, ‘Mithraic Festivals’, ‘Sadeh’ and ‘Yalda Night’ were
notable. Nowruz was the Persian New Year, celebrated at the spring equinox, is one of the
most important festivals. It marks the beginning of the new year and the arrival of spring. The
festival is characterized by cleaning homes, wearing new clothes, and enjoying special foods.
Mithraism was a major religion in Persia before the rise of Zoroastrianism, and it had its own
set of festivals. Mithras, the god of light and truth, was celebrated with various rituals. Sadeh
was a mid-winter festival that celebrated the defeat of darkness to celebrate discovery of fire
by King Hushang, the 2nd king of the mythological Pishdadian dynasty, often marked by fire
ceremonies. Yalda Night was celebrated on the longest night of the year. Yalda marks the
victory of light over darkness. Families gather to read poetry, eat fruits, and enjoy each
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festivals were deeply intertwined with Persian mythology, agriculture,
and religious beliefs, reflecting the cultural heritage of ancient Persia
(Brosius, 2023: Chapter 65). This philosophy is also one of the main
comprehensible elements in the religious texts of ancient Iran (Malandra,
1983: 16). Therefore, given the importance and frequent occurrence of
these signs in ancient Iranian texts, it appears that a study centered
around concepts such as joy, peace, and happiness can enrich our
understanding of ancient Iranian thought and worldview.

Before exploring the concept of joy and happiness in ancient Iranian
texts, it is necessary to gain a preliminary understanding of the pertinent
terms. In the ancient Iranian languages, there are various words that refer
to feelings of joy and happiness, each chosen for a specific purpose
depending on the semantic field and the contextual usage in which they
are employed. Nowadays, in modern Farsi, the usage of some of these
words has become completely obsolete or their meanings have evolved,
while others have continued to be used with almost the same meaning
and application (Shagoshtasbi and Hasanzadeh Niri, 2023: 166).

In linguistic studies, the linguistic relativity theory — or the Sapir-
Whorf hypothesis — indicate that language plays a role in structuring the
worldview of the vocalist of that language (Perlovsky, 2009: 519; Regier
and Xu, 2017: 1). That is to say that linguistic patterns shape individual
and collective cognition. In this context, language has the potential to
shape thought, beliefs, deeds and could determine actions (Carroll, 1956:
37). For instance, in certain societies individuals tend to assign adjectives
to words that are in line with their assigned gender in a specific language.
For example, German speakers describing the word ‘key’, which is
denoted as masculine in German, tend to imply masculine aspects of
‘ownership’ (Cubelli et al., 2011: 455; Boroditsky et al., 2003: Chapter
4). Therefore, if the ancient Iranians had different words to express
different joyful feelings, it indicates a unique worldview of the speakers
of this language and also the quality of the world in which they lived
(Altarriba and Basnight-Brown, 2022: 872).

Persian, with its literary and poetic traditions, has a nuanced
vocabulary for expressing various shades of joy and happiness. Some of
these terms might have overlapping meanings or subtle distinctions in
connotation: farroxih (joyful or happy, sometimes implying a sense of
prosperity or success); hunsandrh (similar to husniidih, conveying a sense

other’s company. see: Boyce, M. (2005). Further on the Calendar of Zoroastrian Feasts.
Journal of the British Institute of Persian Studies, 43, 1-38. https://doi.org/10.2307/4300681
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of happiness or pleasure); hupassandagi (pleasing or agreeable,
potentially focusing on satisfaction); huramih (cheerful or delighted,
sometimes used in a more poetic or elevated sense); husnidih
(contentment or satisfaction, reflecting a deeper sense of happiness);
ramisn (a less common term, possibly related to tranquility or calm joy);
Sadih (joy, happiness, often used in everyday language); snayénisn (likely
a term with specific poetic or literary use); spaxr (an uncommon term,
could refer to a specific or traditional concept of joy); urwahm(an)ih
(might be an archaic or specialized term, possibly relating to a profound
or spiritual kind of joy); urwazisn (might relate to a concept or state of
joy, possibly from historical or literary contexts); urwazistan (seems to
be a place name or a term related to a state of being, perhaps
metaphorically); widwarih (might be related to a traditional or cultural
expression of happiness); wiyufs (another less common term, possibly
indicating a specific type of joy or satisfaction); wiyufsisn (possibly a rare
or archaic term with specific connotations of joy); xwa(h)rih (could
imply a more physical or sensory pleasure); xwasih (pleasant, happy, and
often used in a general sense of well-being) (Shagoshtasbi and
Hasanzadeh Niri, 2023: 168).

As mentioned, in contemporary Persian, many words and concepts
from ancient texts have undergone significant transformations. Over
time, some terms have become obsolete, losing their usage and original
meanings. This linguistic evolution can create challenges when
interpreting historical documents, as the modern meanings of words may
diverge from their ancient counterparts.! However, many ancient words
still retain some correspondence with their historical forms. Despite
changes in usage and meaning, these terms often preserve elements of
their original significance. In some cases, modern Persian words are
derived from ancient roots, allowing for a partial continuity of meaning.
By examining these linguistic connections, scholars can gain insights into
how ancient concepts were expressed and how they might align with
contemporary understandings.

Interpreting ancient inscriptions involves not only decoding words but
also understanding the cultural and contextual nuances that shaped their

1. For instance, certain words found in ancient Achaemenid inscriptions may no longer be in
common use today. These terms might have had specific connotations and nuanced meanings
in their historical context that are no longer directly translatable into modern Persian. This can
make it difficult to fully grasp the intent and significance of these words as they were
understood in the ancient period.
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meanings. Scholars must navigate these linguistic shifts to bridge the gap
between ancient and modern perspectives. In the next section, 1 will
explore the meaning of the term ‘happiness’ in Old Persian to establish a
foundation for evaluating the inscriptions.
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2.1. A Semantic Interpretation of Happiness in Old Persian

The word siyati- in Old Persian, derived from the root sya\sa-, is
grammatically a noun meaning welfare, peace (on earth), happiness (also
after death) (Kent, 1953: 210). Additionally, the word siyata is
grammatically an adjective meaning peaceful and happy (on earth) (Kent,
1953: 210). The Avestan form of this adjective is syata-, and its later
Avestan form is sata-, which means to be happy or to become joyful. This
word has evolved in Middle Persian and modern Persian into sadih,
meaning happiness (Shagoshtasbi and Hasanzadeh Niri, 2023: 168).

Today, in modern Persian, the word sadf, in its ancient form sadih-, is
a very common term with a specific meaning. It denotes joy and
happiness and stands in opposition to sorrow and grief. As we go further
back in time, the semantic load of the word (sadi) becomes richer and
more complex. The meaning that comes to mind today is, to a
considerable extent, different from its counterparts in Old Persian, siyati-,
and in the Avesta, syata-. In simpler terms, the meaning of this word has
become more specialized over time (Mitchell, 2015: 293).

In fact, in ancient Iran, when the word was used, it encompassed a
broad range of meanings such as well-being, peace, abundance, truth, and
more generally, happiness. Over time, the meaning of this word has
gradually narrowed, to the point where today in Persian, the word (sadr)
covers only a fraction of its former significance.

In most ancient Iranian texts, the word (sadi) and many other words
conveying meanings of happiness, success, well-being, and related
emotions are found in a distinctly secular and mundane context. The
worldly and joyful atmosphere in some ancient Iranian texts strongly
supports the non-spiritual and material aspects of these words. This
reflects a specific worldview within part of ancient Iranian philosophy
that places great value on wealth, enjoying sublunary blessings,
experiencing pleasures, and valuing the present moment. The word also
has a specific semantic evolution when referring to the feeling of joy.

1. Christine Mitchell translate Siyati as well-being in his publication: “Siyati is usually
translated happiness but has a more comprehensive semantic range.”
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In the Avesta, the sacred texts of Zoroaster, we observe instances
where the Old Persian Avestan words sSyata- and sata- specifically have
non-spiritual and sometimes even erotic connotations (Shagoshtasbi and
Hasanzadeh Niri, 2023: 169). In other words, while many religious
traditions emphasize happiness as a spiritual or metaphysical state
achieved in the afterlife, ancient Persian and Zoroastrian beliefs took a
different approach. In these traditions, happiness was seen as a tangible
experience rooted in the material world and everyday life. Zoroastrian
teachings particularly highlighted the importance of living a righteous life
and finding happiness through one’s actions and experiences in this
world. Unlike traditions that seek ultimate fulfillment in a transcendent or
otherworldly realm, Zoroastrianism celebrated the pursuit of happiness
and well-being within the tangible context of the material world.

2.2.Happiness in Achaemenid Royal Inscriptions

Among the limited texts preserved from Achaemenid Royal Inscriptions
in Old Persian, one of the most striking themes is the concept of
happiness and its repeated emphasis in these inscriptions. As previously
mentioned, Siyati- in Old Persian, derived from the root sya- \ sa-, is a
noun meaning ‘welfare, peace, happiness’ and ‘joy after death’.
Additionally, Siyata is an adjective meaning ‘calm’ and ‘joyful’. This
word and its derivatives appear frequently in Old Persian inscriptions,
with the phrase happiness for mankind being repeated 22 times in
inscriptions from ancient Iran.! In the DNa inscription, or the inscription
of Darius the Great at Nagsh-e Rostam [lines 1-7], written in Old Persian,
Elamite, and Akkadian, the King of Persia says:

1. baga\vazraka\Auramazdad\hya\im 1 the great god is Ahuramazda, who
created

am\ buméam \ ada \ hya \ avam \ asm 2. this earth, who created yonder sky,

anam\ ada \ hya \ martiyam \ ada \ 3. who created mankind,

hya \ $iydtim \ ada \ martiyahya \ 4. who created happiness for mankind,

hya \ Darayavaum \ xsd@yathiyam\ak 5. who made Darius king,

unaus \ aivam \ parQvnam \ xsdyath 6. one king of many,

iyam \ aivam \ parQvnam \ framéaté 7. one lord of many (Kent, 1953: 137-38).

S N

1. The general system for referencing Achaemenid Royal Inscriptions uses a three-letter
format. The first letter denotes the king, such as D for Darius or X for Xerxes. The second
letter represents the site, like B for Bisotun (Kermanshah, Iran) or P for Persepolis (Shiraz,
Iran). The third letter is used to differentiate between inscriptions of the same ruler at the
same site.
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It would be beneficial to examine the fifth sentence in detail: iya siyatim
ada martiyahya. The word hya is a relative pronoun in the nominative
singular masculine form, meaning who, what, or which. The term Siyatim
is a noun in the accusative singular feminine form, translating to welfare,
peace, or happiness. The verb ada is in the 3™ person singular aorist
indicative active form, derived from da, meaning put, make, or create.
Finally, martiyahya is a noun in the genitive singular masculine form,
referring to a mortal mankind or human being (Harvey et al., 2024:
Chapter 9).

Additionally, in the DNb inscription of Darius the Great [lines 1-4], it is
written:

1. baga \ vazraka \ Auramazda \ hya \ 1 the great god Ahuramazda is the one,
adada\i who

2. ma\ frasam \ tya \ vainataiy \ created this glory that is seen,

3. hya \ adada \ $iyatim \ martiyahya who created happiness for mankind,

w N

\hya \ xrathum\ who
4. utd \ aruvastam \ upariy \ 4 bestowed wisdom and capability
Déarayavaum \ xsd upon Darius the King (Kuhrt, 2007:
502-5).

In the DSs inscription [lines 1-7], it is written:
1. baga\vazraka \ Auramazdd\hya 1 a great god is Ahuramazda, who
\ frasham \ ah \ yaya \ bdmiya \ created
kunautiy \ what is good on this earth,
2. hya\ martiyarn \ ahyaya \ bmiyad 2. who created mankind on this earth,
\ kunautiy\
3. hya \ S$iyagam \ kunautiy \ 3 who created happiness for mankind,
martiyahya \
4. hya\uvaspéa \ urathaca\ 4. who created good horses and good
chariots.
5. kunautiy \ mand \ haudish \ s he bestowed gave me the kingdom.
frAbara \ mam\
6. Auramazda \ patuv \ utd \ tyamaiy 6 may Ahuramazda protect me and
\ kartam \ what | have made
(Shagoshtasbi and Hasanzadeh Niri,
2023: 173).

The same theme is repeated across all Achaemenid inscriptions. The fact
that, among all the blessings and creations of Ahuramazda, the god of
ancient Iran, happiness is highlighted as a significant gift to humanity in
the most important royal documents, underscores the importance of the
meaning of the word (siyati-) and its associated philosophy in ancient

Psgal Studios
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Iranian religion and culture. However, the meaning and implications of
this word, given its elevated status, are worthy of careful consideration.
Perhaps by examining the texts of the DPe and XPh inscriptions and
comparing them with other texts, one might gain some insight into this
purpose. In the DPe inscription, or the inscription of Darius the Great,
which is written in 24 lines on the southern wall of the Persepolis Palace,
it states:

19. Darayavaush \ xshayathiya \ yadiy 19. Darius the King says:

20. avath&\ maniyahay \ hac4 \ aniya 20. if you shall think thus,

21. nd \ ma\ tarsam \ imam \ Parsam \ 21. may | not fear of any other, protect
karam \ padi this Persian people,

22. y\yadiy\ kara\ Parsa\ pata\ahatiy 22. if the Persian people shall be
\hya\ protected, thereafter

23, duvaishtam \ Siypdtish \ axshatd \ 23 for the longest while happiness
hauvci unbroken,

2.y \ Aurd \ nirasatiy \ abiy \ imdm \ 24, and the favor of Ahuramazda will
vitham \ come down upon the royal house

(Filippone, 2012: 101-19).

In this text, as observed, perpetual happiness is a gift bestowed by
Ahuramazda upon a ruler or government that protects the people.
Furthermore, DPe describes a form of social contract or symbiosis
between the government and the people. The King is advised to protect
the populace, which in turn helps the government shield itself from fear
(Lincoln, 2012: 410).) This governmental protection signifies the
adherence to rights of people expected from their government, and it
must be given due consideration by the king. In the XPh inscription, or
the inscription of Xerxes at Persepolis [lines 46-56], it states:

46. yata \ kartam \ akunavam \ tuva \ k& 46. [and] if you who [would come]
\ hya\
47. apara \ yadimaniyaiy \ Siyata \ 47. after [me] should think, may | be
ahaniy \ happy
48. jiva\utd\ marta\artava\ahaniy\ 48 [as long as | am] living, may | be
blessed [when | am] dead,
49. avana \ datd \ paridiy \ tya \ 49. [then] on account of that, honor the

1. By ensuring the safety and well-being of the people, the government also safeguards itself
against potential threats and instability. However, the things that might cause fear against the
royal empire are not named in that passage. Rather, it is the DPe inscription that provides a
more detailed analysis, listing the three prime sources of fear in what seems to be the reverse
order of their severity. Further elaboration on the DPe will follow.
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Auramazda \ laws which Ahuramazda has

50. niyastaya \ Auramazdam \ yadaisa\ s0. set down. You, being reverent,
should worship Ahuramazda

51, artdca \ brazmaniya \ martiya\ hya\ 51 and truth. The man who, on account

avana\ of that,

s2. datd\pariyaita\ tya\ Auramazda\  s2. honors the laws which Ahuramazda

sets down,

53. nishtaya \ utd \ Auramazdam \ 53 [who], being reverent, worships
yadataiy \ Ahuramazda

54. artdca \ brazmaniya \ hauv \ utd \ 54 and truth, both becomes happy [as
jiva\ long as he is] living

5. Siyata \ bavatiy \utd \marta\artdvd\ s5. and becomes blessed

s6. bavatiy \ 56. [when he is] dead ... (Harvey et al.,

2024: Chapter 10)."

The phrase may | be happy [as long as | am] living suggests that
happiness in the material world may be understood as a transcendent
feeling akin to happiness and well-being derived from life’s blessings.
This joy or happiness, a natural right for the people of Persia, is seen as a
divine rule that Kkings shall recognize (Lincoln, 2008: 224-25).
Consequently, this concept is frequently referenced in ancient Iranian
inscriptions and is likely intended to denote the joy experienced in this
life rather than in the afterlife. Research by Iranologists supports this
interpretation (Mitchell, 2014: 306).2

As previously noted, DPe discusses a governmental obligation that the
king must fulfill to ensure lasting happiness for the people. In this
context, some scholars argue that DPe should be interpreted alongside
another royal text, the DPd inscription (Lincoln, 2012: 410). In other
words, both DPd and its complementary inscription, DPe, address the
protection of people from looming threats. In the DPd inscription [lines
12-24], Darius the Great appeals to Ahuramazda to safeguard the land of
Persia from three specific disasters. The inscription reads as follows:

12. ... \ Darayavaush \ xshaya 12.  King Darius says
13.  thiya\ mana\ Auramazda \ upastam\ 13, may Ahuramazda and the gods of
14. baratuv \ hada \ vithaibish \ Bagai 14.  the royal house comes to my aid.

1. It should be noted that the term bavatiy in line 56 of the inscription is a 1st person singular
present verb meaning ‘becomes’. For the sake of a clear translation in English, it has been
replaced with the term marta from the previous line, which is a past participle passive verb
meaning ‘dead’.

. In the Old Persian creation formula, the creation of humanity by Ahuramazda is followed
immediately by the creation of siyati for humanity.

Psgal Shudics
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15.  bish \ utd \ imam \ dahyaum \ Aura 15. may Ahuramazda protect

16. mazda \ patuv \ haca \ haindy 16. this country from the enemy army;,

17. &\ hacé\ dushiyara \ haca\ dra 17. from famine,

18. ugd\abiy\imadm\dahydum\ma\ 18 and from the lie. may there never be

19. &jamiya \ ma \ haianya \ ma\ dush 19. upon this country

20. iyard\ma\drauga\ aita\ adam\ 20. the enemy army, famine, or the lie.

21, yanam \ jadiyamiy \ Auramazd 21. this | pray as a favor from
Ahuramazda

22. a\hada\vithaibish \ bagaibish\a  22. and the gods of the royal house.

23. itamaiy \ yanam \ Auramazdd \ 23. may Ahuramazda and the gods

dadat

24. uv \ hada vithaibish \ bagaibish 24, of the royal house do me this favor

(Filippone, 2012: 101-19).

On the other hand, the DPe inscription indicates that the happiness of the
people will remain undisturbed if they are protected. From the texts of
these two inscriptions, it can be concluded that the ancient Iranians’
happiness could be disrupted by three specific calamities: army of
enemies (hainaya), drought and famine (dushiyard), and falsehood
(drauga) (Lincoln, 2012: 415).

While the first two are straightforward, the concept of falsehood — or
lie in the text of the inscription — as an evil that can disrupt happiness is
less clear. It seems that falsehood is a disastrous phenomenon that
undermine justice. This understanding comprehends from the text of
another royal inscription. In the DNb inscription, which is a
comprehensive account of how a ruler should govern justly, Darius the

Great describes his approach to justice and governance. He proclaims:

5. ... \thatiy \ Darayavaush \ xshaya 5. ... King Darius says

6. thiya \ vashna \ Auramazdadha \ 6 by the favor of Ahuramazda,
avakaram\ a

7. miy \ tya \ rAstam \ daushtd \ amiy\ 7. | am of such a kind that I am a
mitha \ na friend of the right,

8. iy \ daushtd \ amiy \ naimd \ kdma \ s of wrong | am not a friend. (it is)
tya \ skauth not my desire

9. ish \ tunuvatahya \ radiy \ mitha \ 9. that the weak one might be treated
kariyaish \ wrongly, for the strong one’s sake,

10. naima \ ava \ kdma \ tya \ tunuvd \ 10. nor the strong be treated wrongly
skauthaish \ r by the weak.

1. adiy \ mitha \ kariyaish \ tya \ rAstam 11. what is right, that is my desire.
\ava\mam\

12.  k&ma \ martiyam \ draujanam \ naiy\ 12. | am not a friend to the man who
daushta \ am follows lies,

13. iy \ naiy \ manauvish \ amiy \ tydmaiy 13. | am not hot-tempered,
\ dartana
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14. ya \ bavatiy \ darsham \ darayamiy \ 14. | control my anger through
manaha \ thoughtful consideration,

15, uvaipashiyahyd \  darsham \ 15 lam firmly in control of myself.
xshayamna \ amiy \

16. martiya \ hya \ hataxshataiy \ anudim 16. the man who cooperates is
\ hakarta rewarded, for him, according to his

cooperation,
17. hya\avathadim \ paribaramiy\ hya\v  17.  who does harm is punished
18. indithayatiy \ anudim \ vinastahya \ 1s. inaccordance with the damage.

avath

19. a \ parsamiy \ naima \ kdma \ tya \ 19. it is not my desire for anyone to
martiya \ harm another,

20. vinathayais \ naipatimé \ ava \ kAma 20. nor for those who do harm, not to
\ yadi be punished.

21,y \vindthayaish \ naiy \ frathiyaish\ 21. I do not consider a man’s
martiya \ accusations

22. tya\ patiy \ martiyam \ thatiy \ ava \ 22. that does not convince me,
mam \

23. naiy \ varnavataiy \ yata \ uradanam 23. until | have heard the statements of
\ hadu both.

24. gam \ axshnautiy \ martiya \ tya \ 24. what a man achieves or brings
kunau

25. tiy \ yadiva \ abaratiy \ anuv \ 25 according to his natural abilities,
tauman [and]

26. ishaiy \ xshnuta \ amiy \ utd& \ madm\ 26. by that | become satisfied, and it
vas very much my desire;

27. iy \ kdma \ utd \ uxshnaush \ amiy \ 27. and [when] | am pleased, my
avakaram generous is abundant.

28. camaiy \ ushly \ utd \ framand \ 28 of such a kind (are) my intelligence
yathamai and (my) command

29. y \ tya \ kartam \ vaindhy \ yadivd 29. when you shall see or hear what
axshnav has been done by me,

30. ahy\ uta\vithiya \ uta \ spathma 30. both at court and in battle,

31. idaya\ aitamaiy \ aruvastam \... 31 this is my capability over thinking and

judgment (Baghbidi, 2009: 57-8).

From this inscription, it is clear that Darius the Great places a strong
emphasis on justice and integrity. Falsehood, or lying, is viewed as a
serious impediment to justice and, consequently, to the happiness of the
people. Therefore, the disruption of happiness by falsehood likely refers to
how unfairness or lack of justice in ruling undermines fair governance and
justice, which are crucial for maintaining societal well-being.
Consequently, the core of the social contract between the people and their
king in ancient Persia was revolved around life and peace, or in Old
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Persian terms, siyati, meaning life and well-being. This right of people was
established by Ahuramazda and protected by the Achaemenid king, who
ensured its preservation by enacting laws (data) and maintaining proper
order (arta) (Mitchell, 2015: 304).! The ruling government was expected to
take measures to safeguard against these trio threats. In contrast, the
benefits that ensure the preservation of happiness include peace, well-
being, and justice (Shagoshtasbi and Hasanzadeh Niri, 2023: 175).

Thus, it is clear that in ancient Persia, the concept of happiness was
considered a divine human right, and it was incumbent upon the
sovereigns to actively uphold and provide conditions for the realization
of this happiness. This perspective emphasized that the well-being of the
populace was intrinsically linked to the effectiveness and moral integrity
of governance, as we now refer to it as good governance (Fellmeth and
Mclnerney-Lankford, 2022: 1; Addink, 2019). Although the
conceptualization of happiness and its association with governance in
ancient Persia might appear rudimentary, it still reveals a profound
understanding of the interrelationship between government and the
governed. In essence, the ancient Persian approach to governance reflects
a belief in the government’s obligation to actively contribute to the right
to happiness for its people. The rules and principles, while foundational,
indicate a sophisticated view of rights, responsibilities, and the role of
leadership in enhancing public welfare. This historical perspective
highlights a long-standing tradition of recognizing and formalizing the
connection between effective governance and the happiness of the
populace, demonstrating an early awareness of the importance of public
administration in ensuring societal well-being.

3. From Ancient Principles to Modern Standards

Transitioning to the modern era, we can draw parallels between these
ancient principles and contemporary human rights. Considering their
modern equivalents, it becomes evident how the ancient Persian focus on
safeguarding happiness through protection from specific threats has
evolved into a broader human rights discourse. Understanding these
connections, even in their rudimentary form, helps illuminate how
ancient thoughts and principles continue to shape our current human
rights standards and practices.

1. Christine Mitchell translate Siyati as ‘well-being’ in their publication.
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In my viewpoint, the aforementioned ancient principles — peace and
security, adequate living conditions, and justice — align with the pillars of
the sustainable development goals, which aim to improve the quality of
life for people around the world. Not only they are still relevant, but also,
they are pillars of all efforts have been being done to provide an adequate
standard of living for peoples all around the world for decades (De Neve
and Sachs, 2020: 1-2). To this end, it could only be possible to talk about
sustainable welfare and happiness for all when and if we achieve
sustainable development through good governance (Omri and Mabrouk,
2020: 106388-1).

Researchers have suggested two main approaches for the overall
measurement of well-being, the objective and the subjective well-being
(Voukelatou et al., 2021: 280). With the purpose of identifying objective,
scholars have focused on dimensions that are considered essential for the
improvement of the societal well-being and its comparison between
countries and years. The United Nations Development Programme
(UNDP) has identified 17 sustainable development goals and 232
indicators, labeled as SDGs (OECD, 2024: 11).

Additionally, with regard to the subjective elements, researchers
studied subjective well-being and have identified the dimensions and the
relevant determinants that can positively or negatively affect human well-
being (OECD, 2024: 3). For instance, evidence shows that one of the
most important predictors of happiness is a social trust between
population of a country and their authorities, and in general the
government quality (Ott, 2011: 354).% In this context, it is important to
recognize that Gross National Happiness is primarily determined by
criteria that directly influence changes in the overall sense of happiness
within a nation (Chetri, 2024: Chapter 7).

To explore how ancient people believed happiness could be achieved
through government measures, |1 will examine the overarching goals of
the SDGs. This will help determine if there is a significant difference
between contemporary views on happiness and those held by people from
25 centuries ago, in their basic forms though. | start with the SDGs.

1. The Organization for Economic Co-operation and Development (OECD) has identified 11
essential topics labeled as OECD well-being framework. see: OECD. (2024, April 2).
Measuring Well-being beyond GDP in Asia, South-East Asia and Korea (OECD Papers on
Well-being and Inequalities, No. 22). OECD Publishing.

2. The author argues that “the quality of governance may also have a positive impact on
happiness ... since governments can provide for additional conditions, like safety, healthcare
and a minimal level of social equality and justice.”
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Established in 2015, the SDGs represent a universal pledge to address
ongoing human rights issues, environmental degradation, and economic
advancement, seeking to facilitate transformational change and to create
an equitable world for all (Guiry, 2024: 2).

It should be noted that many of the indicators used in the SDGs are
directly related to those measuring happiness. SDGs indicators that are
widely adopted by institutions, governments, and communities around
the world (Duvic-Paoli, 2021: 9). Therefore, we can rely on these
indicators to understand to what extent realization of these criterion will
affect the happiness of people. An empirical analysis reveals that the
SDGs cover 66.7% of the domains and indicators included in a
happiness-related index (Iriartel and Musikanski, 2019: 115).

It is important to note that SDG Goal 3, which focuses on ensuring
healthy lives and promoting well-being for all at all ages, does directly
reference the concept of well-being.! This alignment suggests that while
the SDGs addresses many aspects that contribute to overall happiness as
measured by related indices (Kubiszewski et al., 2022: 146). Nonetheless,
this framework has its own flaws as well. The 2020 SDGs Report
emphasized that the absence of access to justice and weak governance
were significant obstacles to sustainable development (Bantekas and
Akestoridi, 2023: 503-4).

All in all, as the UN General Assembly declared, SDGs were
designed to have a better balance of the three dimensions of sustainable
development social, economic, and environmental — and their governance
aspects (UNGA Res 70/1, 2015). Notably, the 2030 Agenda for
Sustainable Development is built on five foundational pillars: people,
planet, prosperity, peace, and partnership (UNGA Res 70/1, 2015:
Preamble).

To highlight the remarkable similarities between ancient and modern
views on governance, justice, and human well-being, we can compare the
core values and objectives of the Achaemenid principles from over 2500
years ago with today’s SDGs. These parallels reveal a persistent thread in
human thought regarding the creation of stable, prosperous, and just
societies:

a. Protection from Calamities and Basic Needs
In the ancient DPe inscription, one of the primary concerns of the ruler’s
was to protect the people from three specific threats: drought and famine.

1. Considering that the SDGs do not explicitly aim to address ‘happiness’ as a primary
objective, this overlap is noteworthy.
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This emphasis on safeguarding against these calamities reveals a deep
commitment to ensuring basic security and stability for the general
population. Similarly, the SDGs focus on ending poverty and hunger
(Goals 1 and 2), ensuring access to clean water and sanitation (Goal 6),
and promoting sustainable agriculture. These goals reflect a modern
recognition of the need to protect individuals from deprivation and
environmental threats, directly aligning with the ancient concern for
safeguarding the basic needs from dushiyara.

b. Good Governance and Justice

The DNb inscription from the reign of Darius the Great emphasizes the
ruler’s duty to uphold justice, maintain order, and enact laws that
promote the well-being of the people. In the words of the Great King,
siyati would establish by data (enacting laws) and arta (maintaining
proper order) based on the righteousness. This principle is rooted in the
belief that a just and orderly society is essential for the ruler’s legitimacy
and the people’s happiness. In contemporary terms, the SDGs stress the
importance of promoting peaceful and inclusive societies (Goal 16) and
building effective, accountable institutions (Goal 17). These goals
highlight the ongoing relevance of good governance as foundational to
societal well-being, reflecting a shared understanding that administration
and justice are critical to achieving a harmonious society.

c. Mutual Interaction and Collective Responsibility

The ancient principle that the ruler’s security is tied to the people’s
happiness reflects a mutual relationship where both governance and
societal well-being are interdependent. In the modern context, this mutual
interaction is mirrored in the SDGs’ emphasis on [global] partnerships
(Goal 17) and collaborative efforts among all stakeholders to achieve
sustainable development.

d. Long-Term Sustainability and Stability

Both ancient and modern frameworks demonstrate a focus on long-term
stability and prosperity. The DPe inscription’s concern with preventing
disasters and falsehoods implies a vision of enduring stability and
contentment. Similarly, the SDGs are designed to address present and
future challenges by promoting sustainable development across social,
economic, and environmental dimensions. The emphasis on sustainable
practices and resilience in the SDGs reflects a commitment to ensuring
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that the benefits of development are enduring and equitable, resonating
with the ancient emphasis on long-term societal stability.

Conclusion

The earliest historical references to happiness can be found in the
inscriptions of the Achaemenid Empire. These inscriptions often include
a recurring phrase indicating that Ahuramazda, the greatest God, created
happiness for humankind. This article investigates whether the concept of
happiness, as understood from these ancient texts, aligns with
contemporary definitions or whether the notion held a distinct meaning
for the ancient people. Firstly, a linguistic analysis of the term happiness
reveals that it was derived from Persian rituals and imbued with a
concrete and practical significance. In the Achaemenid worldview,
happiness was to be achieved during life, as opposed to being deferred to
another realm. This conception was integral to their governance model,
which prioritized ensuring peace, justice, and prosperity for their citizens.
Also, with the establishment of the Persian Empire, the realization of
happiness for its people emerged as a significant mission of governance.
The Persian kings such as Darius the Great and Xerxes frequently
emphasized this idea in their proclamations. It is important to note that
the concept of happiness during this era was deeply rooted in the culture
of ancient Iran and Zoroastrian religious beliefs. The Achaemenids,
however, incorporated and operationalized this notion within the
framework of their administrative policies.

The Achaemenid rulers recognized that enduring happiness and
stability depended on key pillars: maintaining peace by avoiding hainaya
(hostility), ensuring adequate living conditions by addressing dushiyara
(poverty), and upholding justice by combating drauga (falsehood). These
principles underpinned the administration of Persian Empire, fostering
stability and legitimacy while promoting long-lasting happiness among
the populace.

The ancient principles of governance aimed at securing the people’s
right to happiness exhibit a striking alignment with the modern
Sustainable Development Goals (SDGs). In the modern era, the 2030
Agenda for Sustainable Development echoes these timeless aspirations.
Contemporary SDGs focus on eradicating poverty, ensuring food
security, promoting justice, and fostering peace and resilience. Both
ancient and modern societies share a common goal of creating
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environments where individuals can thrive, contribute to the collective
good, and experience stability and justice.

Despite advancements in technology and the availability of more
precise strategies, the fundamental aspirations of humanity have
remained consistent. Ancient societies understood, as we do today, that
collective well-being hinges on peace, justice, and prosperity. This
enduring continuity underscores the timeless nature of our pursuit of
happiness.
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