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Abstract

Introduction

Lawyers have neglected to describe and analyze the influence of social

phenomena and the legal effects of juridical incidents. They have not studied

methods for calculating and evaluating the effects of legislative,

administrative, and judicial rulings, nor have they paid sufficient attention to

developing the necessary tools to influence the social sphere. Instead, legal

scholars continue to focus on traditional rules and comparative legal

systems, striving to advance legal frameworks. However, public satisfaction

with the legal system and its efficacy has declined, prompting economists to

employ economic analysis to assess and reform legal systems. Meanwhile,

social engineering has emerged, advocating utopian ideals and competing

with legal science.

Additionally, the current legal system faces numerous challenges, including:

o Rising litigation rates, procedural delays, and psychological burdens on
parties;
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Escalating sudden violence and the need to enhance public satisfaction

with justice distribution;

o Overcriminalization and prison overcrowding;

o High litigation costs and the limited effectiveness of government-
provided legal aid;

e Declining reliance on attorneys and reduced interest in notarization;

e Failure to address unfair legal victories;

o Neglect of the relationship between the legal system and norm
reinforcement;

e The weakening of family institutions;

e The expanding scope and cost of government responsibilities.

Given these issues, this research aims to develop a general theory and
practical tools to advance private rights and reduce reliance on criminal law.
By examining the natural processes of social phenomena—where each layer
is governed by distinct dimensions and legal rules—this study seeks to
answer the following key questions:

1. How can fundamental legal disputes, such as the substance of natural
proceedings, be analyzed using an engineering approach?

2. How can insights from psychology, economics, information
technology, cultural studies, social engineering, and power strategies be
synthesized into a legal theory?

3. How can this theory help perceive the geometry of social conflicts (the
"game environment')?

4. How can a mathematical function be formulated to calculate justice
status and engineer the effects of legislative, administrative, and
judicial decisions to address the aforementioned issues?

Methods

The hypothesis posits that by analyzing and describing various forms of
social conflicts using interdisciplinary findings, an engineering approach can
be applied to assess social disputes. By recognizing different conflict
patterns and enhancing legal system functions, new regulatory tools can be
developed to engineer justice status. The proposed solutions are examined
through descriptive, analytical, comparative, and innovative engineering
research.

Findings

The study reveals that culture emerges from the interplay between
philosophy and civilization, forming the foundation of a society's legal
system. Furthermore, the legal system's functions reinforce social norms. In
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the Islamic legal framework, the sy stem's purpose is to distribute legislative
justice in accordance with Sharia objectives, which serve as its foundational
principles. According to Article 156 of the Constitution, if rights derived
from Islamic law are violated or denied, the legal system must redistribute
justice. Therefore, drawing on expert opinions and scientific findings, a
multi-objective function—applicable to Al—can be formulated to engineer
legislation, administrative actions, and judicial interpretations. Additionally,
based on game theory and behavioral economic analysis, decision-making
within the "game environment" can be systematically engineered.
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Results

The proposed theory of legal system engineering, grounded in private law
and varying interpretations of crime within Islamic legal philosophy, is
presented. This theory can be applied to engineer behaviors in preemptive,
interventionary, and post-conflict scenarios to uphold justice.

Keywords: private law, engineering, Sharia objectives, legal system, justice.
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Abstract

Introduction

Iranian law, like that of many Islamic countries, has accepted the system of
financial independence of couples. However, the condition of dividing assets
equally, like other conditions in the marriage contract, is completely
optional, and its enforceability stems from the principle of pacta sunt
servanda (""keeping promises™). Unlike laws in countries such as France, it is
not mandatory. Therefore, its implementation requires mutual agreement
from the beginning. This research seeks answers to these fundamental
questions: What factors cause the ineffectiveness of the equal asset division
clause? And what effect does each spouse's misconduct have on family court
rulings regarding the application of this clause?

Research Method
This research was conducted using qualitative methods of content analysis of
judicial opinions and interviews with lawyers and judges. By examining
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more than three hundred judicial documents related to divorce cases and 52
property division cases, the study analyzed judges' reasoning criteria,
adopting the principles of dynamic interpretive jurisprudence, legal
expediency, and critical discourse analysis of law.

Investigation of Property Division Claims 38

Research Findings

Some attribute the ineffectiveness of the equal division clause to the
contract's wording, while others blame its implementation. Regardless
of the ambiguity of the term "misconduct” in the text, its interpretation
and application depend on judicial discretion. In many cases, what one
judge considers misconduct based on personal culture, beliefs, or taste
may not be viewed similarly by another judge.

According to family law experts, the equal division clause can
deter hasty and unreasonable divorces only when fault in divorce and
misconduct by either spouse are considered as the basis for the
divorce request. This requires establishing legal procedures to
determine the wife's misconduct in court while also accounting for the
husband's misconduct when determining the wife's share under the
property division clause.

The findings reveal that concealing, transferring, or selling property
before filing for divorce is a common practice among husbands to
deprive wives of their financial rights. Proving the existence of marital
assets is difficult for women, and judges' divergent interpretations of
the clause's phrasing ("up to half of the property") lead to inconsistent
rulings in similar cases, increasing the potential for judicial bias.

Additionally, in many cases, wives filed for divorce due to
unbearable spousal behavior, effectively allowing husbands to divorce
without financial consequences. After four decades, it is logical to
review and amend the standard marriage contract terms in light of
divorce cases and judicial challenges, proposing revisions for judicial
authorities to consider. By modifying these terms or adopting fairer
judicial procedures—or through new interpretations based on dynamic
jurisprudence and legal expediency—greater emphasis could be
placed on fault in divorce rather than merely the divorce request itself.

Conclusion
Legal scholars and judges have proposed amendments to either the
clause's wording or judicial procedures. Shifting focus from the



Psgal Studios

"divorce request” to "fault in divorce" could improve outcomes.
Currently, determining a wife's misconduct is done quickly and
without expert input, according to interviewed judges. If this
determination—which significantly affects women's financial rights—
were made more carefully, with input from family counselors and
consideration of underlying factors, including the degree of the
husband's fault and misconduct, it would better serve justice and
fairness.

39 Volume 17, Issue 2, Summer 2025

Keywords: Property Division Clause, Wife's Financial Rights,
Judicial Procedure, Property Division Lawsuits.
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Abstract

Introduction

Complicity is one of the forms of cooperation in committing a crime, and
examining its nature can clarify its distinction from other concepts such as
aiding and abetting. Substantial research has been conducted on complicity.
A scrutiny of these studies reveals that some writers have neglected the
nature of complicity in Iranian law. For example, some scholars have
proposed a different definition for complicity in taziri crimes to address
group criminal activities and organized crimes, while others consider unity
of intent essential for establishing complicity. Given the negative
consequences of overlooking the nature of complicity, this article aims to
explain its nature within Iran's legal system, resolve some ambiguities
surrounding complicity, and clarify the boundary between complicity and
aiding and abetting. Accordingly, the main question of the article is: What is
the nature of complicity in Iranian law?
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Methods

This article employs an analytical-critical method and reli es on library
resources. The first part critiques creditable theories on complicity, the
second part presents the author's perspective—namely, the real nature of
complicity—and the third part examines the elements of complicity under
the real approach.

Critical Study of the Credit Approach to Complicity 82

Results

In creditable theories, the criterion for establishing complicity depends on
the will of the legislator, and factors such as intention, conspiracy, and
psychological characteristics influence its realization. However, in the real
approach, the nature of complicity is not subject to the will of custom, the
legislator, jurists, or even Sharia. Complicity is a material fact that arises
when multiple factors intervene in the occurrence of an act in such a way
that the act is attributable to all intervening factors. This definition applies to
all crimes, and the nature of complicity does not depend on the type of
offense committed.

Consequently, to achieve objectives such as combating organized crime,
it is not permissible to adopt a different definition of complicity in taziri
crimes. The legislator's discretion in this area does not imply that it is
unregulated, nor does it justify actions contrary to jurisprudential and legal
standards or the real nature of complicity.

In this approach, complicity pertains to the actus reus of the crime, and
unlike aiding and abetting, it does not involve the constituent elements of the
crime itself. Intention, conspiracy, and other psychological characteristics do
not affect the realization of complicity. Rather, these characteristics may
influence the nature of the perpetrators' liability. Contrary to creditable views
that exclude the possibility of complicity in unintentional crimes, the real
approach acknowledges complicity even in such cases.

Under the real approach, complicity requires four main elements, and the
absence of any one precludes its realization:

1.Multiplicity of factors

2.Causal association of the factors
3.0ccurrence of a single event
4.Attribution of the crime to all factors

Conclusions

Complicity, contrary to what creditable theories (such as the subjective
approach and crime control theory) propose, is a real and external reality.
Recognizing its material nature is essential for defining complicity and
articulating its elements. Legal provisions related to complicity—such as
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Articles 125 and 535 of the Islamic Penal Code—must be analyzed and
interpreted in light of this nature.

Keywords: Attribution in complicity, Elements of complicity, Complicity,
Creditable approach, Real approach.
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Abstract

Introduction

Polybius was a Greek philosopher and historian. One of his most significant
theories, and the focus of this paper, is the cycle of constitutions. The
collapse of governments, the lack of continuity in legal structures, and public
disorder manifested in internal conflicts led Polybius to investigate the
causes of these instabilities. Through his theory of the constitutional cycle,
he sought to demonstrate that a balanced constitution ensures the interests of
all social classes and achieves legal and social stability. The main questions
this article addresses are the concept and function of Polybius' constitutional
cycle, along with a critical examination of it. The research method is
descriptive-analytical, with data collected through library research. The
findings suggest that contrary to Polybius' view - which holds that merely
designing a balanced constitution through the combination of all powers and
different social classes provides an escape from the cycle of decay, and that
a perfect constitution guarantees governmental survival - in reality no law or
structure is so complete as to be independent of continuous public oversight
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by citizens. Any restriction on such oversight leads inevitably to corruption and
decay.

The central question of political philosophy concerns why people obey
public authority and what governance truly represents. Governments have
traditionally been categorized into two types - healthy and corrupt, or good and
bad - based on the number of rulers and their performance. Accordingly,
governments can be divided into three forms in each category: good rule by one
person constitutes monarchy, while bad rule by one person is tyranny; good rule
by a few represents aristocracy, while bad rule by a few is oligarchy; majority
rule conducted well constitutes a republic, while poor majority rule represents
ochlocracy or mab rule. It is crucial to note that the criterion distinguishing good
from bad governments is their consideration or disregard of public interest.
When governance aims at universal benefit, the number of rulers becomes
secondary. It is on this principle that Aristotle considers any governmental form
with this objective to be essentially republican.

In practice, however, good governments proved unstable and prone to
degeneration into corrupt forms, while corrupt forms themselves lacked
durability due to structural deficiencies. Consequently, political philosophers
sought solutions that could achieve greater stability, thereby better serving
collective interests. Without stability, rights, regulations, peace, and social
structures become perpetually disrupted, making individual and group
interests difficult to realize and defend. Polybius termed this phenomenon of
continuous constitutional transformation the "cycle of constitutional decay."
His proposed solution was a mixed government combining all three simple,
healthy governmental forms, ensuring the participation, oversight, and
cooperation of society's three fundamental powers: the monarchical, the
aristocratic, and the popular.

Was Polybius the originator of this concept? Or had earlier thinkers
identified this cycle of decay and proposed solutions? Furthermore, is
Polybius' conception complete and unassailable, or does his theory itself
warrant criticism? Polybius developed his ideas through studying great
Greek philosophers, particularly Plato and Aristotle. Additionally, the
constitutional systems of the Roman Republic and Spartan Republic
provided practical models that led him to conclude mixed government was
the sole escape from constitutional decay.

Methods

The research employs a descriptive-analytical method, with data gathered
through library research. This article's contribution lies not only in re-
examining Polybius and his theory, but in assessing its strengths and
weaknesses while evaluating its contemporary relevance. While substantial
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literature exists on Plato and Aristotle's legal-political thought in
constitutional studies, Polybius' contributions to this field have received less
attention. Indeed, the Roman Republic's golden age appears understudied by
constitutional scholars, making this article particularly novel. The study first
presents Polybius' cycle of constitutional decay, then analyzes its
characteristics, examines criticisms against it, discusses its contemporary
applications, and finally presents conclusions.

Results

Polybius' conception as an Achaean aristocrat and later Roman Republican
aristocrat- regarding the perpetual decay cycle of simple constitutions (where
one class or power dominates) and its solution (a government incorporating
all three social classes where powers mutually check each other creating
balance) - finds precedents in Plato and Aristotle's works, whom Polybius
explicitly cites in his Histories' sixth book.

However, Polybius made this theory distinctly his own through original
elaborations and clear articulation, such that subsequent thinkers accepted it
as a comprehensive framework for understanding political history. Notable
adherents included Cicero and Machiavelli - both Italians, the former born
shortly after Polybius' death, the latter during the Renaissance - who
employed his ideas. Both accepted mixed government as uniquely capable of
ensuring stability and equilibrium, though Cicero supplemented it with
natural law theory and public interest considerations, while Machiavelli
emphasized individual agency and the productive potential of class conflict
when properly channeled.

Polybius viewed political revolutions as natural phenomena, with his
emphasis on simple governments' inherent corruption leading to citizen
disenfranchisement (though he cautioned the Roman Senate against
oppressing the masses, warning that disturbing their natural tranquility could
unleash unpredictable destructive forces).

Conclusions

As a historian, Polybius provides no empirical evidence or systematic
reasoning for his theory beyond historical observation. He fails to explain
why governmental corruption must precisely span one generation, or why
the cycle must follow his prescribed sequence. Nor does he consider whether
oligarchy might directly follow tyrannical monarchy's collapse. However,
recognizing that cyclical historical views predominated in ancient Greece
makes his constitutional cycle theory more comprehensible.

Keywords: Polybius, cycle of constitutional decline, mixed government,
oversight and balance, universal oversight, republic.
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Abstract

Introduction

The ever-growing complexity of international commerce necessitates
efficient and reliable mechanisms for resolving disputes. Institutional
commercial arbitration has emerged as a preferred alternative to traditional
litigation, offering several advantages. These include the flexibility to choose
expert arbitrators with specialized knowledge in the relevant field, the ability
to conduct proceedings in a neutral forum, and the potential for faster and
more cost-effective resolution compared to court systems. This paper
focuses on two prominent arbitration centers in the Middle East: the
Arbitration Centre of Iran Chamber (ACIC) and the Dubai International
Avrbitration Centre (DIAC). Both institutions recently undertook significant
revisions to their arbitration rules, aiming to enhance their effectiveness in
handling contemporary commercial disputes.
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Methods

This study adopts a descriptive-analytical approach. It first examines the
status of arbitration at both the federal and emirate levels within the United
Arab Emirates. Building upon this foundational understanding, the study
proceeds to analyze the key principles and drafting mechanisms reflected in
the Arbitration Rules of the Arbitration Centre of Iran Chamber (ACIC) and
the 2022 Rules of the Dubai International Arbitration Centre (DIAC).
Ultimately, the research seeks to identify the essential components of a well-
structured and dynamic legal framework for commercial arbitration.

Results and Discussion
This research investigates which of these arbitration centers has
demonstrably better adapted its capabilities to meet the evolving demands of
international commerce.

A comparative analysis of the recent rule revisions by the ACIC and
DIAC reveals a shared focus on embracing technological advancements and
streamlining emergency arbitration procedures. Both institutions have
incorporated provisions that facilitate the use of video conferencing and
electronic document exchange, reflecting the growing importance of
technology in facilitating efficient and cost-effective dispute resolution.
Additionally, both centers have introduced expedited procedures for
handling emergency arbitration requests, catering to situations where swift
action is crucial to protect a party's interests.

However, a closer examination of the revisions reveals that DIAC has
implemented a wider range of measures that significantly strengthen its
position as a leading international arbitration center. These measures go
beyond technological integration and address some key concerns for parties
considering arbitration:

e Enhanced Transparency and Conflict of Interest Management:
DIAC's revised rules establish clearer and more rigorous procedures for
disclosing potential conflicts of interest on the part of arbitrators. This
fosters greater trust in the impartiality of the arbitral tribunal and
upholds the integrity of the arbitration process. Additionally, the rules
provide a more transparent framework for challenging arbitrator
appointments, ensuring a fair and balanced composition of the tribunal.

o Explicit Disqualification of Arbitrators: This approach allows
arbitrators to conduct the arbitration process without fear of liability or
consequences. Moreover, this exemption from liability further
encourages stakeholders to engage in commercial arbitration activities.
It also protects arbitrators from frivolous claims and helps safeguard the
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arbitra tion environment from the disclosure of confidential
information—an issue of particular importance in commercial affairs.

o Confidentiality Preservation: Recognizing the importance of
protecting sensitive commercial information, DIAC's amendments offer
stronger safeguards for confidentiality throughout the arbitration
process. This is particularly important for parties engaged in disputes
involving trade secrets or other commercially sensitive information.

o Selecting the Dubai International Financial Center (DIFC) as the
Default Arbitration Seat: This strategic move by DIAC positions it
within a well-established and respected financial hub. The DIFC boasts
a sophisticated legal framework specifically designed for international
commercial transactions. By designating the DIFC as the default
arbitration seat, DIAC offers parties the advantage of a familiar and
well-regarded legal environment for resolving disputes.

143 Volume 17, Issue 2, Summer 2025

Conclusion

This paper has examined the recent rule revisions undertaken by the ACIC
and DIAC. While both institutions have embraced technological
advancements and expedited procedures, DIAC has demonstrably
established a more robust and internationally attractive framework for
commercial arbitration. This is primarily due to its focus on transparency,
conflict of interest management, arbitrator disqualification, confidentiality,
and the selection of the DIFC as the default arbitration venue. These features
contribute to a more efficient, reliable, and user-friendly arbitration process,
solidifying DIAC's position as a preferred choice for resolving international
commercial disputes.

Nevertheless, it is expected that arbitration centers, including the
Arbitration Centre of Iran Chamber (ACIC), will adopt a more modern and
transparent approach in drafting their commercial arbitration rules,
especially at the international level. Such an approach would foster greater
confidence among parties and enable these institutions to play a more
effective role in the dispute resolution process. Achieving this goal,
however, requires a thorough examination of measures adopted by other
international arbitration centers, followed by necessary reforms in the field
of international commercial arbitration.

Keywords: Arbitration, Institutional Arbitration, Arbitration Centre of Iran
Chamber (ACIC), Dubai International Arbitration Centre (DIAC),
International Trade.
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1. Institutional commercial arbitration.
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2. Annual report.

3. To see this report, please refer to the following link: https://www.diac.com/wp-
content/uploads/2023/06/diac-annual-report-2022.pdf (Accessed: January 30, 2024)
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1. https://arbitration.ir/rules/arbitration-rules/ (accessed: January 30, 2024)
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1. The Arbitration Law. To see the text of the law, please see the following
linkhttps://elaws.moj.gov.ae/UAE-MOJ_LC-
En/00_ARBITRATION%20AND%20RECONCILIATION/UAE-LC-En_2018-05-
03_00006_Kait.html?val=EL1 (accessed: January 30, 2024)

2. Financial free zones.

3. The Dubai International Financial Centre (DIFC).
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1. The Abu Dhabi Global Market (ADGM).
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2. The Dubai International Arbitration Centre (DIAC).
3. The Center for Commercial Conciliation and Arbitration.
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1. https://www.diac.com/wp-content/uploads/2023/05/DIAC-2022-Rules-EN.pdf
(accessed: February 1, 2024)

2. Abu Dhabi Commercial, Conciliation and Arbitration Centre (ADCCAC).

3. Sharjah International Commercial Arbitration Centre (Tahkeem).

4. Amiri decree.
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1. Ras Al-Khaimah Commercial and Arbitration Centre.
2. The London Court of International Arbitration (LCIA).

Ll g3 el (S o S T a2l o deses (335 gba Aesms oo 3l glat bl 3 T
4. The Emirates Maritime Arbitration Centre.
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1. Principle of competence-competence (Kompetenz-Kompetenz).
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1. The arbitral tribunal’s competence to rule on its own jurisdiction.
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1. Principle of Separability.

2 . Separability of arbitration agreement.
3. Justice Schwebel.

4 . Arbitral twin.
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1. Autonomy of the arbitration agreement.
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1. Confidentiality principle.
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1. Justice Brooking.
2. Implied term.
3. General principle.
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1. To see the rules, please refer to the following link: https://iccwbo.org/dispute-
resolution/dispute-resolution-services/arbitration/rules-procedure/2021-arbitration-
rules/#block-accordion-51 (accessed: February 8, 2024)
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1. Appropriate means of virtual communication.
2. Prompt arbitration and emergent arbitrator.
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1. The emergency arbitrator.
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1. Interim measures.
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1. Language of the arbitration.
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. Transparency.

. Prevention of the conflict of interests.
. The third-party funder.

. The potential for conflicts of interest.
. Managing conflicts of interest.
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1. Exclusion of liability.
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Abstract

Introduction

Shares of joint-stock companies are among the assets that have attracted
significant public attention for trading in recent years. The principle of free
transferability of shares in joint-stock companies is a key factor in this
regard. However, when an individual seeks to acquire shares from another
party, concerns arise regarding the transferor's ownership and its continuity
until the transfer is completed. Subsequent transfers of the same shares also
present challenges.

According to Article 40 of the Amended Bill of the Commercial Code
(1969), the transfer of registered shares that are not recorded in the
company's share registry is invalid against the company and third parties.
The primary objectives of this study are to analyze the rationale behind share
registration, examine the legal consequences of non-registration, and
delineate the rights between transferees and third parties in cases of conflict.
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Additionally, the article addresses questions such as the legal status of the
first transferee (where the formalities of Article 40 were not observed)
compared to a second transferee (where the transfer formalities were
properly followed).

Methods

This research adopts an analytical-descriptive approach, utilizing library-
based resources including laws, judicial rulings, and legal scholarship. By
examining the legal foundations of share registration and analyzing statutory
provisions such as Article 40 of the Amended Commercial Code and Avrticle
754 of the New Commercial Bill, the authors elucidate the effects of
unregistered share transfers.

Results
If a share transfer is not recorded in the company's share registry, the
contract between the transferor and transferee remains valid but cannot be
enforced against the company or third parties. Consequently, the transferee's
recourse is to compel the transferor to register the transfer in the company's
share registry.
1. Non-enforceability Against the Company:
o This is absolute - the transfer only becomes enforceable upon
registration.
o The company's awareness of the transfer does not affect this principle.
2. Non-enforceability Against Third Parties:
o This is conditional, depending on:
a) The third party's lack of knowledge of the transfer
b) The third party's beneficial interest in maintaining the transferor's
ownership
o If third parties are aware of the transfer, it remains enforceable against
them even if unregistered.
3. Conflict in Multiple Transfers:
o If the transferor first transfers shares to Transferee A (unregistered)
and then to Transferee B (registered):
a) If Transferee B knew of the first transfer, the second transfer is
voidable and subject to ratification or rejection by Transferee A.
b) If Transferee B was unaware, the first transfer is unenforceable
against them. Transferee B is recognized as the rightful owner, while
Transferee A can only seek compensation from the transferor.
4. Encumbrances or Attachment Before Registration:
o |If shares are pledged or attached by a third party before registration,
the rights of bona fide third parties prevail over those of the transferee.
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o Although security interests are not recorded in the share registry, third
parties relying on the registry's information are protected. Thus, any
claim for compulsory registration must respect these third-party rights.

183 Volume 17, Issue 2, Summer 2025

Conclusions
Registration of share transfers in the company's registry is a legal necessity
to prevent future disputes. Failure to register exposes the transferee to
significant risks, including loss of ownership or conflicts with third-party
rights. Proposed amendments to Article 40 should:

1. Clarify the definition of non-registration

2. Define the rights of the first transferee in cases of multiple transfers

3. Strengthen protections for bona fide third parties with precise conditions

This study demonstrates that the share registration system benefits not

only the company but all stakeholders, and that adherence to registration
formalities reduces legal complexities.

Keywords: shares, transferee, share register document, transfer, third party.
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Abstract

Introduction

In companies where the government holds shares, economic crimes may
occur against their assets and properties more frequently than in other
companies. Since these companies are linked to public interests and
government assets, there is usually no significant challenge in providing
criminal protection for government investments in state-owned companies,
and current judicial practices and laws function effectively in this regard.
However, the main challenge lies in providing criminal protection for
companies where the government holds 50% or less of the shares. The
current legal framework lacks explicit provisions for such companies, which
may lead to legal gaps and varying interpretations. This study examines how
the Iranian judicial system addresses these challenges and proposes solutions
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based on criminal policy and judicial interpretations to strengthen the fight
against such crimes. Additionally, it aims to provide practical suggestions
for legal reforms and new regulations to improve the judicial system's
performance in this area.

Methods

This research is applied in terms of purpose and qualitative in approach,
conducted using a descriptive-analytical method. The statistical population
includes specific judicial practices (such as opinions from the Legal
Department of the Judiciary, Supreme Court rulings, and judgments from
judicial authorities). Data analysis was performed through coding and
categorizing various topics. The study also examines judicial interpretations
and legislation from other countries for comparative analysis.

Results

Significant legal problems and gaps exist in protecting companies where the
government holds partial ownership. These issues stem from deficiencies,
ambiguities, and the absence of explicit provisions in criminal laws, which
are indirectly addressed through judicial practices. Three main approaches
are observed in Iran's judicial practice:

1. First Approach: Judges treat state-owned companies with less than
50% government ownership as private companies. Crimes committed by
managers or employees against company assets are examined under
general criminal laws (e.g., breach of trust, theft, fraud, or Article 258 of
the Commercial Code).

2. Second Approach: This approach considers companies with
government shares as government-affiliated. Crimes committed by their
managers or employees are addressed under laws governing economic
crimes by government employees.

3. Third Approach: Judges argue that since the government jointly owns
all company assets, any violation of these assets constitutes an
infringement on the government's share. Such crimes are investigated
under laws related to economic crimes in state-owned companies.

While the first approach relies on general criminal laws, the second and third
approaches focus on protecting public interests and government assets.

Conclusions

The problems indicate that Iran's judicial system lacks adequate legal texts for
protecting government investments, particularly in cases of partial ownership.
These gaps necessitate reforms and the introduction of precise, transparent,
and dynamic regulations. Despite efforts to address these issues, no substantial
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changes have been made to existing laws. For instance, members of
Parliament recently proposed amending Article 598 of the Islam ic Penal Code
to ensure judicial uniformity and prevent the loss of government rights. This
amendment specifically targets the misappropriation of government assets in
non-governmental institutions and private companies.
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Abstract

Introduction

Ownership is a foundational legal concept through which individuals may
acquire comprehensive rights over property. It confers upon the owner the
authority to exercise control, enjoy benefits, and exclude others. As such, the
right to remove third parties from one's land is an inherent component of
ownership. This premise underlies various legal actions, including eviction
(khal® al-yad), recovery of possession, and claims for unlawful interference.
The action for khal al-yad is specific to immovable property and requires
demonstration of the plaintiff's legal ownership and the defendant's
unauthorized possession. Traditional jurisprudence in such claims does not
consider factors such as intent, good or bad faith, mistake, or the possessor's
knowledge of entitlement. The court's sole focus remains on establishing
possession and the lack of lawful justification. When these conditions are
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satisfied, the judiciary is compelled to issue an eviction judgment and,
where appropriate, order the demolition of any unauthorized constructions.

Methods

This study employs a descriptive-analytical approach to examine how the
Single Article Act of 1979 differs from the general rules governing khal® al-
yad (eviction claims) and what legal strategies it offers for moderating the
rigid principles traditionally applied in such claims.

Findings

In practice, however, the strict application of such stringent rules—particularly
those derived from the doctrines of ghasb (usurpation) or deemed
usurpation—can produce inequitable consequences. This is especially true
when the possessor acted under a mistaken belief or in good faith, for instance,
due to municipal surveying errors or misidentification by contractors. In such
circumstances, enforcing demolition orders may destroy substantial
investments made honestly and in reliance upon erroneous assumptions. Thus,
a departure from the rigid framework is warranted where good faith
possession is evident. Recognizing this imperative, the Iranian legislature
enacted in 1979 the Legal Bill on the Removal of Encroachment and
Compensation for Damage to Immovable Property. This legislation provides
an exceptional remedy and permits the judiciary to deviate from conventional
eviction norms in favor of equitable treatment of innocent possessors.

Results
The statute establishes specific conditions under which courts may invoke
such an equitable remedy:
1. The properties must be adjacent;
2. There must be encroachment or de facto usurpation of the neighboring
land;
3. The possessor must have acted in good faith or been unaware of the
encroachment;
4. The encroachment must be attributable to mistake;
5. The loss to the rightful owner must be minimal when compared with the
damage likely to be sustained by the possessor if demolition is ordered.
When these criteria are satisfied, the judge must initiate a special
procedure that balances the interests of both parties. In such cases, the
encroached portion is deemed legally lost, and the defendant is ordered to
deposit its value with the judiciary. Once payment is made, the court issues a
judgment mandating compensation to the rightful owner and authorizing the
correction of title deeds accordingly. This exceptional statutory mechanism
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represents a significant doctrinal shift toward equitable principles in property
law. Furt her details of this Single Article Act, along with an analysis of
relevant judicial rulings, are examined in this article.

Keywords: adjacent immovable property, good faith, action for eviction,
possession, usurpation, demolition orders.
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Abstract

Introduction

Since the brain's control over bodily organs is fundamentally governed by
individual will, every bodily movement is attributed to the brain, and every
brain command is attributed to the individual's will. While there is no doubt
that all movements are controlled by the brain, there remains the possibility
that the brain may automatically issue action commands to the body without
conscious will. One example of such involuntary behavior is "automatism,"
which has emerged in Western legal systems as an independent defense
against criminal charges. In Persian, "automatism" has been translated as
"involuntarily," "unwillingness,” and "spontaneous movement." This article
adopts the latter translation as the most accurate. The primary objective of
this article is to answer the following questions: What is the concept and
position of automatism in common law, and what approach can be adopted
regarding this matter under Iranian law?
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Methods

This article employs a descriptive-analytical approach to examine the
subject. The required data were primarily collected through library research,
including books and academic articles. Additionally, relevant judicial
decisions from the common law system were analyzed to provide a
comprehensive and precise assessment of various aspects of the topic. This
approach enables comparative analysis and critique of both theoretical and
practical foundations.

Results

Automatism, which manifests solely as an act, occurs without will, is
uncontrollable, unpreventable, and lacks prior planning or prediction. In
essence, the action in automatism is attributed to the perpetrator's body
rather than to their will or personality. This explanation suggests that
automatism possesses two concurrent characteristics, with the predominance
of one over the other influencing its perception as a defense: (1) the action
originates from the doer, and (2) the action occurs without the doer's will.
The article contends that what negates responsibility in such acts is that the
act "occurred through™ the person rather than being "committed by" them. In
other words, while the "act" may be attributed to a person, the "criminal act"
cannot be.

In common law, within the discussion of general defenses (justifications
and excuses), the term "automatism™ appears alongside other defenses such
as mistake, insanity, intoxication, self-defense, and necessity. The common
law legal system recognizes various factors—along with their resulting
criminal acts—under the doctrine of automatism as grounds for negating
criminal responsibility. These factors include sudden bodily movements
caused by collisions with objects or animals, the use of certain drugs,
internal conditions affecting brain function, actions committed while
intoxicated or asleep, and conduct occurring immediately after waking or
under the influence of terrifying dreams.

In Iranian legal sources, automatism has not been explicitly recognized as
a general defense negating defendant responsibility, remaining largely
unknown in both legislation and judicial decisions. Some scholars have
attempted to classify automatism as a form of internal force; however, this
interpretation faces significant objections. While "force" is not explicitly
addressed in the Islamic Penal Code of 2013, Iranian law considers it from a
jurisprudential perspective. Jurisprudential conceptions of force only
encompass certain examples recognized under common law—specifically,
external material force. Other forms of force recognized in common law
(such as necessity or duress) are treated as independent concepts in
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jurisprudence. Consequently, automatism cannot be categorized under
internal force (whether mental or material), as Iranian law does not
recognize internal force as a jurisprudential concept. This article briefly
compares automatism with concepts of force, necessity, and insanity under
Iranian law.

Conclusion

The status of attribution based on jurisprudential regulations and rules varies
in cases of automatism: for some crimes, it may alter the type of
responsibility, while for others, it may render responsibility unstable. This
article, while examining automatism's position in common law, has
determined its potential role in Iranian criminal law and concludes that the
legislator should formally recognize automatism as one of the established
general defenses.

Keywords: Automatism, Unwillingness, Involuntary Movement, General
Defense, Criminal Liability, Force Majeure.
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Abstract

Introduction

Scientific studies examining existing approaches and capacities for women's
empowerment not only enhance our theoretical understanding in this field
but also provide an opportunity to assess its strengths and weaknesses within
the context of Iranian society. This assessment represents a step toward
empowering Iranian women, which constitutes the primary objective of this
article. Our research hypothesis posits that the intellectual currents
governing the United Nations' approach to women's issues have undergone
significant transformations, with the adoption of empowerment as the
foundational approach for the UN's women's institutions serving as evidence
for this claim. Accordingly, we address the following question: What
capacities and challenges does the United Nations' focus on women's
empowerment approach present for beneficiaries and stakeholders?
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Methods

This study employed library-documentary methods for data collection and
utilized qualitative analysis with an analytical approach. Naila Kabeer's
empowerment model served as the theoretical framework and analytical
lens. This model emphasizes that women's empowerment depends on their
critical awareness of conditions that perpetuate subordinate status, while also
requiring access to three key elements: resources, agency, and control over
achievements.

Results and Discussion

The research findings indicate that international institutions, particularly the
United Nations, implemented numerous initiatives addressing women's
issues long before empowerment theories entered the development paradigm
through Third World intellectuals. These efforts were influenced by various
discourses including feminist perspectives (liberal, Marxist, socialist,
radical), development theories (modernization-oriented), and human rights
frameworks. Notable examples include advocacy for equal citizenship rights
between men and women, redefinition of the political sphere, criticism of
governmental shortcomings in achieving gender equality, promotion of
women's participation in development programs, and the connection between
global peace/human rights and women's status in the contemporary world.

While many of these initiatives demonstrate significant potential -
aligning with Naila Kabeer's empowerment theory through strengthening the
triad of resources, agency, and achievements - they simultaneously reveal
fundamental weaknesses in their approaches and corresponding programs. In
recent years, the empowerment approach has become central to UN
programs for women as a means to address these limitations and enhance
capacities.

The focus on women's empowerment by international institutions has
rendered their efforts more tangible and acceptable. At the local level,
particularly in Iranian society, the study demonstrates that women have not
remained isolated from these global developments. Iranian intellectuals and
women's rights activists have been particularly influenced by the dominant
intellectual currents within UN women's institutions, especially the
empowerment approach.

Institutionally and operationally, the Iranian government has attempted to
align with this approach, particularly in legal documents, human rights
reports, and development programs. However, in practice, no coherent long-
term strategy or institutional framework consistent with this approach has
been implemented. Concepts related to women's empowerment have been
reduced primarily to economic empowerment initiatives for female-headed
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households - measures that often resemble welfare support more than
genuine empowerment.

Conclusions

Under the empowerment approach, the United Nations has implemented
numerous initiatives, most notably in institution-building, discourse
formation, and facilitation. However, it is crucial to recognize that
significant obstacles continue to hinder women's ability to benefit from
international institutions' empowerment capacities. Among the most critical
challenges are: the non-binding nature of international guidelines on
women's empowerment; the UN's primary focus on governments as the main
facilitators of empowerment across nations; the absence of strong civil
societies in developing countries; and the ethnocentric (Western-centric)
perspective prevalent in international institutions.

Keywords: Development, Empowerment, Iran, UN, Women.
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Abstract

Introduction

Christianity has been engaged with the issue of the relationship between
church and state since its inception. Although scriptural evidence points to the
autonomy of these two spheres, the Catholic Church's response has been
shaped by its social and political circumstances. Pope Gelasius |
acknowledged the independence of both entities, but Pope Boniface VIII,
through his decree "Unam Sanctam," attempted to place the state under the
church's dominion. Political philosophers have been drawn to either side based
on their philosophical beliefs, the context of their times, and their
interpretation of sacred texts. The tradition seen in Augustine's work respected
the aforementioned autonomy. Conversely, Thomas Aquinas developed a
theoretical framework for the pope's claim to supremacy. Theologians like
Marsilius of Padua and William of Ockham viewed these claims as heretical.
The concept of subjective right emerged from these discussions.

Methods

This study adopts a descriptive-analytical research methodology. Efforts
have been made, as much as possible, to reference primary sources, that is
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the works of the thinkers under discussion. Nonetheless, to achieve a thorough
comprehension of the texts within their respective historical milieus, due
consideration has been given to the relevant historical and cultural contexts in
which each work was composed. Consequently, secondary sources have also
been consulted. Data collection was carried out through comprehensive library
research.

Findings

The debate encompassed not only political thought but also logic and
metaphysics, with both parties seeking to bolster their arguments with
metaphysical underpinnings. The Franciscans, in their defense of evangelical
poverty and their efforts to limit papal power, were particularly noteworthy.
The prevailing view, largely put forth by Michel Villey, is that Ockham's
nominalism, with its emphasis on empiricism, individualism, and rejection of
Aristotelian metaphysics, played a crucial role. Brian Tierney, however,
challenges this notion. This essay explores the disagreement between these
two historians and demonstrates that it is inaccurate to assign a specific
metaphysical stance to each side. For example, Marsilius of Padua, as one of
the originators of the subjective concept of right, was an Aristotelian.
Additionally, the essay discusses the influence of medieval political ideas on
modern thinkers such as Grotius and John Locke. In this context, the
Salamanca School, an Aristotelian, Thomist, neo-scholastic school, receives
particular attention.

Conclusions

The essay seeks to present the Christian textual contexts that, along with
political and social changes, laid the groundwork for the emergence of
secularism. It argues that Christianity is equipped with scriptures that support
the claims of late medieval thinkers regarding the supremacy of the state over
the church. The idea of freedom as liberation from Mosaic Law, the emphasis
on faith as the sole condition for salvation, and the well-known phrase
"Render to Caesar the things that are Caesar's, and to God the things that are
God's" are key examples of these textual contexts that provide fertile ground
for secularism within Christianity. If this is the case, secularism did not arise
in opposition to Christianity but rather as a continuation of it. Therefore, the
Christian philosophy of the Middle Ages should be studied as part of the
history of secularism. Such textual contexts are not found in other religions.
Ignoring this fact has led to the misconception that Islamic classical scriptures
can be easily interpreted in a secular manner to present a secul ar Islam. It has
become clear that such attempts have been unsuccessful.

Keywords: State, Church, Catholicism, Subjective Rights, Nominalism.
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2. William of Ockham (1287 —1347)
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3. Michael of Cesena (1270 — 1342)

4. Louis IV (German: Ludwig) (the Bavarian) (1282 —1347)
5. Evangelical Poverty

6. John XXII (1244 -1334)

7. Giovanni di Pietro di Bernardone (1181 — 3 October 1226)
8. Gregory IX (1145 -1241)

9. Innocent 1V (1195-1254)
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1. Trustee
2. Nicholas I11 (1255-1280)
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1. Right Reason (Recta Ratio)
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1. San Bonaventura (1221-1274)
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1. Huguenot

2. School of Salamanca

3. Late scholasticism

4. Francisco de Vitoria (1483-1546)
5. John Mair (1467-1550)
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1. Jacques Almain (1480-1515)

2. Conrad Summenhart (1450-1502)
3. Peter Crockaert (1465-1514)

4. Fernando Vazquez (1512-1569)
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Abstract

Introduction

As the world’s second-largest economy and a primary trading partner for
Iran, China plays an increasingly significant role in shaping international
rules. This evolution marks the end of its era of mere compliance with global
norms, heightening the necessity of studying its approach. In this context,
given the enduring relations between Iran and China, understanding its legal
system’s perspective on dispute resolution is vital for the optimal drafting of
bilateral instruments, from governmental memorandums of understanding to
commercial contracts. Since the chosen dispute resolution method
determines the final authority for interpreting agreements, this study
primarily aims to elucidate China’s approach to arbitration and mediation as
the most common dispute resolution methods. The research seeks to trace
these approaches to their historical-cultural roots and analyze their impact on
the country’s conduct in the international arena.
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Legal Shudies

Methods

This research is based on a descriptive-analytical methodology, with data
collected through library and documentary research. To achieve its
objectives, the study examines a wide range of sources, including primary
Chinese laws (the Arbitration Law and the Civil Code), classical texts
related to Confucianism and Legalism, reputable academic articles in
comparative law and Chinese legal studies, and an analysis of China’s
practical procedures at both domestic and international levels (e.g., WTO
cases). Through a systematic analysis of these sources, the study first
identifies and describes key historical-cultural components such as the
concepts of Li (moral suasion) and Fa (punitive law), the emphasis on social
harmony, and the policy of litigation aversion. It then analytically explores
the direct impact of these components on the nature and application of
arbitration and mediation in contemporary China.

Chinese Approach to Arbitration and Mediation... 410

Results

The research findings indicate that China’s approach to dispute resolution is
profoundly influenced by its historical-cultural context. Regarding
arbitration, it was found that, contrary to the prevailing model in Western
legal systems, this legal institution lacks a “contractual” nature based on the
principle of party autonomy. Instead, it possesses an “administrative” nature
and a “top-down” structure. In the West, arbitration is a “private” method
shaped from the bottom up by the will of the parties; in China, it is
considered a “public” method in which the state plays a significant role as
the guardian of order and quality control. This approach manifests in
restrictions such as the non-acceptance of ad-hoc arbitration for domestic
disputes, jurisdictional control exercised by arbitration institutions and courts
(rather than solely by the arbitrators), and the restriction of arbitrator
selection to pre-approved panels. Furthermore, the tendency within the
Chinese legal system to transform the role of an “arbitrator” into an
“arbitrator-mediator” (Arb-Med), rooted in the cultural concept of Biantong
(flexibility), is another unique feature of Chinese arbitration.

Concerning mediation, the findings reveal that it is the most pervasive
and preferred method of dispute resolution in China. This preference is
rooted in foundational cultural components such as the emphasis on
“harmony,” the historical policy of “litigation aversion,” and the
prioritization of social interests over individual rights, all of which stem
from Confucian teachings. Due to its informal, flexible, and relationship-
preserving nature, mediation is the primary tool for realizing these values. Its
influence is evident at all levels, from judicial proceedings (which often
commence with mediation) to arbitration procedures (the preference for Arb-



411 Volume 17, Issue 2, Summer 2025 ’2

Med). This approach is not confined to domestic borders but also appears in
the international sphere, as China emphasizes amicable methods and
negotiation over formal arbitration mechanisms in resolving disputes related
to the Belt and Road Initiative (BRI) and many of its cases at the WTO.

Conclusions

China’s legal system exhibits a unique dual model in the realm of dispute
resolution. Arbitration, despite adopting international appearances, remains
an institution with an administrative nature under state control. In contrast,
mediation, as a culturally ingrained method, is not only the preferred
domestic approach but also a strategic tool in China’s foreign legal policy.
Therefore, lIranian parties, when drafting contracts, should pay special
attention to the Chinese preference for flexible and informal dispute
resolution mechanisms.

Keywords: Chinese Legal Studies, Chinese Legal System, Dispute
Resolution, Arbitration, Mediation.
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2. ADR: Alternative Dispute Resolution
3. WTO: World Trade Organization
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1. Human Sentiment
2. Tolerance
3. Sentiment of Reasonableness
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American Journal of Comparative Law, Volume 65, Issue 4, December 2017, Pages
841-871, https://doi.org/10.1093/ajcl/avx041.

1. Ethical Code

2. Guild
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1. CIETAC: China International Economic and Trade Arbitration Commission
2. BAC: Beijing Arbitration Center
3. WAC: Wuhan Arbitration Center
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Zhang Shouzhi, Huang Tao and Xiong Yang, “The Asia-Pacific Review- China”, 28

September 2021, http://www.globalarbitrationreview.com/review/the-asia-pacific-
arbitration-review/2022/article/china
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1. Pro-Arbitration
George A. Bermann, “What does it mean to be ‘pro-arbitration’?” Arbitration

International 34, no. 3 (September 2018): 341-353,
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3. Rule-taker
4, Rule-maker
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1. People's Mediation

2. Administrative Mediation

3. Institutional Mediation

4. Mediation within Litigation Proceedings
5. Mediation within Arbitration Proceedings
6. People's Mediation Committee (PMC)
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Jiangyu Wang, Dispute Settlement in the Belt and Road Initiative: Progress, Issues,
and Future Research Agenda, The Chinese Journal of Comparative Law, Volume 8,
Issue 1, June 2020, Pages 4-28, https://doi.org/10.1093/cjcl/cxaa016, Mark
McLaughlin, Investor—State Mediation and the Belt and Road Initiative: Examining
the Conditions for Settlement, Journal of International Economic Law, Volume 24,
Issue 3, September 2021, Pages 609-629, https://doi.org/10.1093/jiel/jgab028, Tao,
J., Zhong, M. (2018). The Changing Rules of International Dispute Resolution in
China’s Belt and Road Initiative. In: Zhang, W., Alon, 1., Lattemann, C. (eds)
China's Belt and Road Initiative. Palgrave Studies of Internationalization in
Emerging Markets. Palgrave Macmillan, Cham, https://doi.org/10.1007/978-3-319-
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2. China International Commercial Court (CICC)
3. One-Stop Platform
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to International Commercial Dispute Resolution: The China International
Commercial Court,” The Chinese Journal of Comparative Law 8, no. 1 (2020): 45-
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the China International Commercial Court,” The Chinese Journal of Comparative
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Abstract

Introduction

Being of short stature is a genetic disorder, the causes of which are classified
in the subgroup of rare diseases, and the World Health Organization's
specific definition of disability implies it. Nonetheless, short-stature persons
have not been formally recognized as disabled in Iran up until today. This
lack of identification, along with a failure to pay appropriate attention to
their problems and special needs regarding the right to health, the right to
social security, and the right to use public places, has led them to be
marginalized and deprived of some of their rights. Additionally, as part of a
vulnerable group in society, these individuals face extra challenges that are
rarely addressed. Furthermore, the human rights conditions of short-stature
persons in Iran have not been researched as thoroughly as they deserve, and
they have seldom been investigated from a medical or social perspective.
The international situation is almost the same, although relatively better.
Therefore, a solution is needed within the framework of law, defining
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obligations for governments and other actors to fulfill their rights.

Methods

Two key questions are addressed in this article:

A) Considering the protective mechanisms of human rights, related
documents, and domestic laws of various countries, how can the rights of
short-stature persons be fulfilled, and are current obligations sufficient for
this purpose?

B) What challenges do short-stature persons face that prevent them from
fully enjoying their human rights?

Following an analytical-descriptive research approach and gathering data
through direct reference to library resources—both physically and
online—we have examined appropriate responses to these questions.
Subsequently, we have proposed policy-making, legal, and social
strategies that are technically understood as the obligations of the state
and other actors.

Results

A significant number of short-stature persons in Iran struggle with
challenges related to medical insurance, social security services, and finding
appropriate employment. Even some of them, despite having an academic
education or skills in sports, arts, and other fields, are deprived of pursuing
their interests and securing suitable jobs due to their physical conditions.
Another considerable challenge they continuously face is the inadaptability
of public facilities, spaces, and transportation systems to their physical
condition. In most cases, they cannot use these facilities, which further
marginalizes them. Although some effective measures have been
implemented to adapt public places and urban areas (such as ATMs), the
need for greater compatibility remains. Providing accessible public
transportation for short-stature persons is another necessity.

Additionally,  short-stature  persons  experience  considerable
discrimination and neglect, sometimes accompanied by ridicule, humiliation,
or stigmatizing attitudes, which exclude them from social participation.
Moreover, regarding marriage and family foundation support, they require
substantial assistance from the government and other institutions, including
specific medical support. Engaging the academic community in addressing
various aspects of the human rights challenges faced by short-stature persons
could significantly contribute to fulfilling their rights.
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Conclusions

Although none of the international or regional human rights documents
explicitly mention short-stature persons, it seems possible to protect them
under human rights mechanisms b y adopting a human rights-based
approach in two ways: recognizing them as disabled or categorizing them as
a vulnerable group. This proposal holds dual importance—it can improve
their social integration and realize their "right to be recognized" as
individuals requiring special attention from the state, social organizations,
and the private sector. In this sense, it highlights the state’s obligations
toward these persons more prominently, provided there is sufficient
determination and monitoring systems to implement these obligations.

Keywords: Disability, Human Rights, Short-Stature Persons, State’s
Obligations, Vulnerability.
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1. To be right
2. To have right
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3. Liberty/Privilege-Right

4. Power-Right
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1. UN, Constitution of the World Health Organization, 22 July 1946, United
Nations, Treaty Series, 14 UNTS 185, Preamble, available at:
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=1X-
1&chapter=9&clang=_en.
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1. Committee on Economic, Social and Cultural Rights (1985) (‘CESCR”)

2. International Covenant on Economic, Social and Cultural Rights (1966)
(‘ICESCR”)

3. Underlying determinants of health
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4. UN General Assembly, Universal Declaration of Human Rights, 10 December
1948, 217 A (111), Article 25, available at:
https://mww.refworld.org/docid/3ae6b3712c.html.
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1. UN General Assembly, International Covenant on Economic, Social and Cultural
Rights, 16 December 1966, United Nations, Treaty Series, 993 UNTS 3, Article 12,
available at: https://www.refworld.org/docid/3ae6b36c0.html.

2. UN Committee on Economic, Social and Cultural Rights (CESCR), General
Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12
of the Covenant), 11 August 2000, E/C.12/2000/4, available at:
https://www.refworld.org/docid/4538838d0.html.

3. UN General Assembly, International Convention on the Elimination of All Forms
of Racial Discrimination, 21 December 1965, United Nations, Treaty Series, 660
UNTS 195, Article 5 (e (iv), available at:
https://www.refworld.org/docid/3ae6b3940.html.

4. UN General Assembly, Convention on the Rights of the Child, 20 November
1989, United Nations, Treaty Series, 1577 UNTS 3, Article 3 (3), available at:
https://www.refworld.org/docid/3ae6b38f0.html.

5. International Conference on Primary Health Care, “Declaration of Alma-Ata,”
WHO Chronicle, vol. 32, no. 11, 1978, pp. 428-30, PMID: 11643481, Article 7 (6).

6. UN General Assembly, Implementation of the World Programme of Action
concerning Disabled Persons, 3 December 1982, A/RES/37/53, para. 118,
available at: https://www.refworld.org/docid/3b00f24920.html.

7. The National Disability Insurance Scheme (‘NDIS”)

8. Short Statured People of Australia (‘SSPA’)

9. Medical Rebates

10. https://sspa.org.au/?page_id=4178
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3. UN General Assembly, International Covenant on Economic, Social and Cultural
Rights, 16 December 1966, United Nations, Treaty Series, 993 UNTS 3, Article 9,
available at: https://www.refworld.org/docid/3ae6b36c0.html.
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1. Availability
2. Accessibility
3. Eligibility

4. Affordability
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1. UN General Assembly, Convention on the Rights of Persons with Disabilities, 24
January 2007, 2515 UNTS 3, A/RES/61/106, Article 28, available at:
https://www.refworld.org/docid/45f973632.html.

2. UN General Assembly, Implementation of the World Programme of Action
concerning Disabled Persons, 3 December 1982, A/RES/37/53, para. 118, available
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3. UN General Assembly, Standard Rules on the Equalization of Opportunities for
Persons with Disabilities : Resolution / Adopted by the General Assembly, 20
December 1993, A/RES/48/96, Rule 8 2), available at:
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4. Copenhagen Declaration on Social Development (A/CONF.166/9), 1995, Clause
29, Commitment 2 (d).

5. International Labour Office, R099 - Vocational Rehabilitation (Disabled)
Recommendation, 1 June 1955, Geneva, Clause 23, available at:
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7. Access to Work grant
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Abstract

Introduction

An analysis of specific laws enacted in recent decades reveals that while the
legislator has generally adhered to the principles of criminal law in
foundational legislation, these principles have often been overlooked in more
detailed laws addressing particular crimes. The Law on Protection of “Amr
bil Ma’ruf wa Nahy anil Munkar” is one such specialized law. This research
specifically critiques Note 7 of this law, which establishes the general
applicability of crimes against enforcers (“ameran va nahyan”) even in
cases where the plaintiff has granted forgiveness.

The primary objective of this study is to critically examine the
formulation and implementation of this note, assessing its inconsistencies
with general criminal law principles. The central research questions are:
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1. To what extent does Note 7 align with the general principles of
criminal law?
2. In what ways does it conflict with these principles?

Methods
The analysis of Note 7 was conducted in two stages:

1. Legislative Stage: The phrasing of the note was evaluated for
compliance (or conflict) with fundamental criminal law principles.

2. Implementation Stage: By attending specialized Chastity and Hijab
court sessions, interviewing judges, and reviewing judicial records,
three distinct judicial interpretations of the note’s application were
identified and critically assessed. The research employed a qualitative
methodology, combining in-depth interviews and judicial document
analysis.

Results and Discussion
Although the legislator sought to provide special protections for those
combatting societal vices and upholding religious obligations, Note 7 fails to
articulate this intent clearly and conflicts with several core criminal law
principles, including:
e The Principle of Legal Transparency: The note lacks clear criteria for
classifying crimes under Articles 614 and Note 286, creating ambiguity.
e The Principle of Legality (Nullum Crimen Sine Lege): By disregarding
the conditions and limitations specified in Article 614 and Note 286,
the note violates the requirement for precise legal definitions.
e The Principle of Lenity (In Dubio Pro Reo): The broad application of
the note to all crimes, without regard for contextual sensitivity,
contradicts the presumption of innocence.

Furthermore, the implementation of Note 7 has led to additional
violations:

o Judicial Discretion: Divergent interpretations by judges undermine the
Principle of Legality, leading to inconsistent rulings.

e Overextension of the Law: Sentences issued under this note often
exceed its conceptual scope, violating both the Principle of Lenity and
the Principle of Strict Construction (narrow interpretation in favor of
the accused).

Conclusions
The primary cause of these violations lies in the ambiguous wording of Note
7, which has led to fragmented and contradictory judicial interpretations.
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Criminal laws must be explicit, clear, and transparent to ensure both public
compliance and uniform jud icial enforcement. To rectify this, the legislator
should:
1. Clarify the intent behind Note 7 through an official interpretation
(inquiry law).
2. Amend the note to align with Islamic criminal law principles, ensuring
precision and consistency.
By addressing these issues, the law can better achieve its intended purpose
while upholding fundamental legal safeguards.

Keywords: Clarity, General Principles, Amr bil Ma ruf, Nahy anil Munkar.
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