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Abstract

Introduction

Poverty, climate change, armed conflicts, national upheavals, persecution,
and other global crises have forced many children to migrate alone or with
their guardians to seek asylum in other countries for a chance at a normal
life. Unfortunately, these children often face violence and abuse during
asylum procedures, endure harsh living conditions, and later experience
restrictions on their rights even in host countries. With the escalation of
armed conflicts in the Middle East, large-scale climate disasters, and other
global challenges in recent years, the number of children seeking asylum in
the European Union has risen sharply. Consequently, EU member states
have sought to limit or prevent the entry of asylum seekers. At the same
time, international and European human rights laws have established
minimum safeguards in asylum procedures to restrict states’ broad discretion
in deporting or detaining children.
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Methods

The key question addressed in this study is: How has the European Court of
Human Rights balanced the best interests of the child against state security
concerns? To answer this, the authors employed a combination of analytical
and library-based research methods, leading to the following findings.

Findings

Under Article 37(b) of the UN Convention on the Rights of the Child (CRC),
EU member states have specific obligations regarding child detention.
Additionally, the Committee on the Rights of the Child, alongside the
Committee on Migrant Workers, asserts that detaining migrant children
solely due to irregular entry or residence—unless absolutely necessary for
state security—uviolates the principle of the best interests of the child and
should be prohibited.

However, if children in asylum procedures pose a genuine and immediate
security threat to the host state, detention may be justified under extreme
circumstances. This interpretation aligns with Article 3(1) of the CRC,
which recognizes the best interests of the child as “a primary, but not sole,
consideration” that must be weighed against other factors. In such cases,
states may detain children only as a last resort, applying strict legal tests to
assess necessity.

Results

The “necessity and proportionality” testdictates that any restriction on a
child’s freedom must be both essential and proportionate to the threat.
Balancing this with the best interests of the child, the European Court of
Human Rights, through its interpretation of Article 5 of the European
Convention on Human Rights, has outlined specific conditions for lawful
detention:

e The detention must be legally justified;

e The detention facility must be child-appropriate.

Regarding the second condition, the Court emphasizes that detention centers
for children must meet their unique needs, including access to education,
healthcare, recreational activities, and cultural resources. Moreover,
prolonged detention or placement in police facilities can cause severe
psychological harmand is deemed incompatible with the child’s best
interests.

Keywords: Detention of children, European Union law, Children’s rights,
European Court of Human Rights, Best interests of the child.
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Abstract

Introduction

In maritime cargo transportation, numerous claims are frequently lodged
against carriers, with the most prevalent issue in petroleum product
shipments being claims for short delivery at the destination port. Such
claims, governed by established legal frameworks including the 1924 Hague
Rules concerning bills of lading and Iran's Maritime Law enacted in 1964,
invariably result in carrier liability. Carriers are legally obligated to deliver
the exact quantity of cargo specified in the bill of lading to the consignee at
the destination port, with this document serving as the primary evidentiary
standard for verifying cargo quantities originally received at the loading port.
However, minor cargo discrepancies may occur at discharge despite the
carrier's faultless performance throughout loading, transportation, and
unloading operations (including absence of tank leakage or other operational
failures). These inevitable losses, commonly termed "in transit loss™ (freint
de route) or "customary allowance," are referred to in this study as "natural
damage" due to their inherent occurrence in maritime transport. This
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phenomenon manifests when, for instance, petroleum products evaporate or
adhere to tank walls, making complete delivery impossible, though no actual
removal of cargo from vessels occurs. The principal causes of such losses
stem from petroleum’s unique physical properties (including hardening
tendencies, tank wall adhesion, and volumetric shrinkage), specific cargo
handling conditions during loading/unloading operations (including tank
cleaning procedures and water/sediment content), and measurement
inaccuracies during vessel loading. Consequently, standard dispute
resolution procedures in oil transportation claims typically exempt carriers
from liability for shortages up to approximately 0.5% of total cargo volume.

Methods

This research employs an analytical methodology incorporating comparative
legal analysis of French, English, and American maritime law frameworks.
Data collection was conducted through comprehensive review of library
resources and legal databases, focusing on primary legal texts and secondary
scholarly commentary.

Results and Discussion

The investigation identified evaporation, tank wall adhesion, water/sediment
content, and loading/discharge measurement inaccuracies as primary
contributors to natural damage. Beyond demonstrating vessel seaworthiness,
carriers must additionally establish that such losses resulted from ordinary
transportation circumstances. Liability exemption thresholds for such
damages, absent contrary port customs, generally approximate 0.5% of cargo
volume.

Conclusions
Contracting parties in maritime transport, particularly charterparty
agreements, often expressly stipulate terms governing in-transit loss
allowances. Absent such contractual provisions, the conditions for carrier
exemption require careful legal examination. Scholarly perspectives diverge
significantly: some authorities maintain that the inherent normality of such
damage obviates the need for carrier proof; others contend that exemption
merely requires demonstrating local port customs' acceptance of such losses;
while a third approach, particularly prevalent in French jurisprudence,
mandates case-specific proof of ordinary loss based on cargo nature and
transport conditions.

American jurisprudence presents a complex counterpoint, where courts
acknowledge industry practice while simultaneously deeming it
incompatible with COGSA (derived from the 1924 Hague Rules), thereby
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imposing stricter evidentiary burdens on carriers. This tension has prompted
U.S. courts and arbitral bodies to adopt a nuanced "totality of circumstances™
assessment framework, requiring meticulous examination of all contextual
factors in dispute resolution.

27 Volume 17, Issue 1, May 2025

Keywords: Freint de route, maritime carriage, in-transit loss, short delivery,
petroleum transportation.
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1. All-risk insurance
2. Deductible
3. Customary trade allowance



o
Q
j o@w
S Y gamn 5L Jom 53 b Dol YA

Ao iy (5,8 oy oS sl w e S AST L 55 e oS slayl 5 s
b M e cmo 03 ol Do B anb Ol 5l pesgde e g dals
B (o o b /D) 351 hee Sl 020l Ol i 5 350 gldls (Sl G ol s i
ol b3S el el 1) elis o olS515 VAAD Jl 53 SUN Ol sge okis 5 o 4|
Sohate ol g Oz 5ITVS s JEsdem 0506 OV S e s oS Vo
Staples, 1985: ) 3 54 oS- 0T 1 b ol oS Jamm 313,13 53 L5 ol A8l o Jor
Lo oS adll am g b Ol Caale 4 o8l &5 ol J= 55 o1 .(183-202
2l Jom Mallo 5 Aot Dljie 5 ol dgnd JalS b o8 Sl (o e ps
o 4 b by ps 4 dles S el L Jam sihate Sl e oo by, NS
(o shate dgm
b ol Sl i dake s 0L (S Sl ST S el OF sl ol Kos
Olpe S Qs oL Ao ys 5o dale 53 A dgams (58 Olie (JleOlsion) il
dewi oy Ol Caale S 55 s (Sl Aoy o8 Ysens Jpame ol 55 e
Sile Ol 4 S B o (slate il a5 A e (solod il L aly jialS
ki ol oale Shas Jo 0,8 513 Sl Ol Jstw b ojlus 5

Sy dalg esly ol ruolﬁdw‘y}dwmﬁ)qjﬁbjw

b Ol J xS gl sl gsls,l B by b Y

atls o olos slaaelyl 5 oL 5ol slasls)l 3 s u.b}jw e 4 i ol s
Copde b g e b Sl w S Gl S b ISHsba S s

Slme Caiss ol 13 cles S0 A6 sl 1 sz‘.lf(su&%éﬁk}:jj\ OB 8 5l F o il
L3 5l aS Bl edsls o o slajl 3 8 b Sl 4 e oS G e 3 S0 G 1 Ll adss Ol s
(Tetley, op. Cit., p. 718) 5,5 » K& b Ol o Slkas 51 dn

2. Sun Oil Co. v. MIT Carisle, 771 F. 2d AMC 1986, p. 816
3. COGSA
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1. Cargo Retention Clause
2. Free on Board
3. K/S A/S Verven and Co. v. Amoco Transport Co. (S. S. Staland), SMA No. 1636;
420 mnia Transport Inc. v. Amerada Hess Shipping Corp. (Devali 1), SM A No.
1782 at 1-2 (New York Arbitration 1982)
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1. Pumping in and out clause
2. vessel permanent hose connection
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1. Cargo Handling Clauses
203 4 4 (CArgo heating) ,L s o)l > ol ge LBPVOY4A 550 5ol 515513 Y0 esle el sy Y

Charterers shall have the right to instruct Owners to raise the temperature of the
cargo above the loaded temperature up to a maximum temperature of 60°C in each
of the Vessel's cargo tanks provided always that the length of the voyage is such as
to permit the temperature rise required. In such case the Master shall advise
Charterers daily, at noon local time, of the temperature of the cargo in each of the
Vessel's tanks. Charterers shall reimburse Owners for the cost of additional bunkers
consumed to raise the temperature of the cargo as aforesaid.
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1. M/T VALLE DI CORDOBA
2. [2014] EWHC 129 (COMM),[2015] EWCA Civ 91
3.Cour d’ apple de Rouen, July 12, 1957, DMF 1958, 521.
(Chamberlain et al, 2022: 269) us bl Y85+ ans 3l ail 3 O de olss Gyi ¥

5. “de freintes de route dans la mesure des tolérances d'usage au port de destination”.
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1. cour d’apple d Aix, October 1959, DMF 1960, 153; Cour de Cassation, June 16,
1987, DMF 1988, 236

2. 1977 AMC 2144, 2146 (S.D. N.Y. 1977)

3. Judge Marvin Frankel

4. ibid cite par.
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3. New England Petroleum Co. v. O.T. Sonja, 732 F. Supp. 1276, 1286 (S.D.N.Y.)
1990; S.T.S. International v. Laurel Sea, 932 F.2d 437, 440 (5th Cir. 1991)
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3. Decree No. 99-268, Article 18.3.
4. Cour d’apple de Montpellier, June 24, 1968, Bulletin des Transports, p. 253.
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Abstract

Introduction

In contemporary legal systems, substantive consumer protection rules
address only part of the challenges arising from consumer contracts, making
it equally crucial to examine extraterritorial jurisdiction rules governing
consumer e-contract disputes. This article conducts a comprehensive
analysis of jurisdictional rules applicable to consumer e-contract disputes in
both the European Union and Iranian legal frameworks. The study
specifically investigates scenarios where: (1) a consumer domiciled in Iran
disputes an e-contract with an EU-domiciled trader; and (2) an EU-
domiciled consumer initiates proceedings against a non-EU trader. These
cross-border situations raise critical questions about which court possesses
competent jurisdiction to adjudicate such disputes.
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Methods

This research employs an analytical-descriptive methodology with a
comparative law approach, examining both Iranian and EU legal systems.
The analysis focuses on applicable jurisdictional rules within these
frameworks, evaluating their respective strengths and weaknesses through
doctrinal legal analysis. The study incorporates examination of primary EU
legal instruments, particularly the recast Brussels | Regulation (2012), and
relevant Iranian legislation. European case law precedents are analyzed to
illustrate practical applications of these rules. Data collection was conducted
through traditional library research methods, utilizing legal texts, scholarly
articles, and judicial decisions.

Results and Discussions

The research reveals significant divergences between the EU and Iranian
approaches to determining competent courts in consumer e-contract
disputes: In Iranian law, statutory provisions lack specific rules regarding
extraterritorial jurisdiction for consumer e-contracts. Consequently, Iranian
judges must resort to applying domestic jurisdiction rules, which may prove
inadequate for cross-border digital transactions. This legal gap creates
uncertainty for both consumers and traders engaged in international e-
commerce. Conversely, the EU's recast Brussels | Regulation (2012)
establishes a sophisticated jurisdictional framework for consumer disputes.
Article 17(3) introduces the critical "directing activities" test, whereby
jurisdiction is established when traders direct their commercial activities to
the consumer's domicile. Article 18 then outlines three distinct jurisdictional
presumptions: First, when both parties are EU-domiciled, consumers enjoy
multiple forum options including their own domicile, the trader's domicile,
or the location of the trader's branch/agency involved in the contract. This
expansive approach significantly enhances consumer access to justice.
Second, for EU-domiciled consumers suing non-EU traders without EU
establishments, Article 18 permits consumers to file in their home courts
regardless of the trader's domicile. This protective measure ensures EU
consumers maintain access to local judicial remedies. Third, when non-EU
consumers dispute with EU-domiciled traders, jurisdiction defaults to the
general rule of defendant's domicile under Article 4, requiring consumers to
litigate in the trader's home jurisdiction. This asymmetrical treatment reflects
policy choices favoring EU consumers.

Conclusions
The comparative analysis demonstrates that the EU's jurisdictional
framework prioritizes consumer protection through expansive forum options
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and the "directing activities" test, while Iranian law lacks specific
mechanisms for cross-border e-contract disputes. Notably, the EU system
disregards both the contract conclusion location and performance place as
jurisdictional factors- elements that remain relevant in Iranian jurisprudence.
The study recommends that Iranian law adopt a modified version of the
plaintiff's domicile rule, incorporating safeguards like the EU's targeting test
to prevent excessive jurisdictional claims. Without such balanced reforms,
Iranian consumers will continue facing significant disadvantages in cross-
border e-commerce disputes. The EU model offers valuable insights for
developing countries seeking to modernize their private international law
frameworks for the digital economy.

Keywords: Competent Court, Private International Law, Electronic
Contracts, Domicile, Consumer Protection, Jurisdictional Rules.
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2. Regulation (EU) No 1215/2012 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (recast) [2012] .Art17(1).
3. Convention on Jurisdiction and the Enforcement of Judgments in Civil and

Commercial Matters 16 September 1988 revised in 30 October 2007(The Lugano
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4. Regulation (EC) No 593/2008 of the European Parliament and of the Council of
17 June 2008 on the law applicable to contractual obligations (Rome I).

5. Unfair Contract Terms Act 1977, s. 12(1)(a); Directive 93/13/EEC on Unfair
Terms in Consumer Contracts, Art. 2(b); E-commerce Directive 2000/31/EC, Art.
2(e); Distance Selling Directive 1997/7/EC, Art. 2(2) and Jurisdiction Regulation
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3. Case C-464/01 Gruber v Bay Wa AG [2005] ECR 1-439.
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1. Directive 97/7/EC of 20 May 1997 on the protection of consumers in respect of
distance contracts [1997] OJ L144/1, Art 2(2); Directive 93/13/EEC of 5 April 1993
on unfair terms in consumer contracts (Unfair Terms Directive) [1993] OJ L95/29,
Art 2(b); US Uniform Commercial Code, Arts 2 — 102.
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Abstract

Introduction

One of the most significant challenges facing legal systems, with far-
reaching economic, social, and cultural consequences, involves the pervasive
issue of contractual non-performance. This phenomenon adversely impacts
overall business conditions by generating excessive transaction costs for
contracting parties and third-party stakeholders alike, ultimately hindering
the development processes within both legal and economic systems.
Transaction costs consume substantial portions of organizational resources
across various institutions, leading to marked reductions in operational
efficiency and economic productivity. These costs create systemic barriers
that undermine contractual relationships and impede commercial growth.

Methods

This research employs an analytical-descriptive methodology to examine the
multifaceted effects of transaction costs on organizational inefficiencies within
the framework of contract self-performance. The study comprehensively
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reviews library resources, analyzes World Bank reports, and evaluates the
legal capacities established by both the Iranian Constitution and
Development Plan Acts. Through this multi-dimensional approach, the
investigation seeks to identify key institutional factors influencing
contractual efficiency.

Results and Discussions

The analysis reveals that among various transaction costs affecting
contractual relationships, the most impactful include inflation rates,
communication expenses, the degree of property law protection, and costs
associated with information gathering and regulatory compliance. These
transaction costs exert diverse influences on organizational functionality and
contract performance, with varying degrees of impact depending on their
specific interaction dynamics within different institutional contexts.

Critical impediments to contract self-performance emerge from several
systemic deficiencies: limited contractual protections through available
remedies, inefficient judicial processes for contract enforcement, and
inadequate safeguards for property rights. These structural weaknesses
impose substantial transaction costs on obligees, often making recourse to
judicial or arbitration procedures prohibitively expensive and thereby
undermining potential compromise solutions. The protracted and complex
nature of legal proceedings frequently incentivizes defaulting parties to
strategically increase the obligee's costs, coercing them into accepting
economically disadvantageous settlements.

Furthermore, deficiencies in property law systems that fail to adequately
protect citizens' assets or complicate ownership registration processes create
significant  information transparency barriers. These institutional
shortcomings substantially elevate transaction costs related to information
accessibility, further impairing contract self-performance capabilities.
Consequently, transaction costs represent a pivotal legal and economic issue
with profound implications for contractual relationships and broader
development processes.

Conclusions

The Iranian Constitution, as the foundational legal framework, establishes
essential institutional prerequisites for effective contract self-performance
through various constitutional provisions. Principle 22 explicitly safeguards
citizens' property rights, while Principle 34 guarantees access to justice, and
Principle 40 prohibits the abusive exercise of rights. These constitutional
mandates provide critical legal underpinnings for contractual relations.
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Complementing these constitutional protections, Development Plan Acts
serve as vital formal institutions that systematically reduce transaction costs
and enhance contract self-performance efficiency. These legislative
instruments incorporate specific provisions designed to improve business
development indicators and facilitate contractual compliance. Together,
these legal frameworks create an interconnected system that addresses the
multifaceted challenges of transaction costs while promoting more efficient
contractual relationships.

91 Volume 17, Issue 1, May 2025

Keywords: Organization, Transaction Cost, The Constitution, Development
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Abstract

Introduction

Public hearings in courts are universally recognized as a fundamental
mechanism for ensuring judicial transparency and enabling public oversight of
legal proceedings. Such hearings allow litigants to present evidence and
arguments before both the public and the media, while judges—under societal
scrutiny—adjudicate cases with precision and impartiality. To function
effectively, public hearings must balance competing imperatives: upholding
judicial dignity, safeguarding participants’ security, and maintaining
courtroom order. A chaotic environment disrupts judicial concentration,
undermining the fairness of verdicts. Thus, public attendance demands a
culture of respect for legal decorum. This study investigates the nature and
scope of disorder in public criminal hearings under Iran’s legal framework.
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It analyzes domestic mechanisms for preserving order while benchmarking
them against international human rights standards. The central research
question is: What legislative measures has Iran adopted to ensure order in
public criminal court sessions?

Methods
Employing a descriptive-analytical methodology, this research draws on
library sources, notably Iran’s 2013 Criminal Procedure Code (Article 354),
to examine legal responses to courtroom disorder. A comparative analysis of
international human rights instruments and practices contextualizes Iran’s
approach. The paper is structured as follows:
1. lIranian Framework:
o Part 1: Legislative strategies for addressing disruptions, focusing
on Article 354’s prescribed conduct.
o Part 2: Taxonomy of disruptive behaviors and the roles of actors
referenced in Article 354.
2. International Standards:
o Overview of human rights documents and monitoring bodies.
o Analysis of global norms on courtroom order.

Results and Discussion
Key findings reveal that Iran’s criminal justice system categorizes courtroom
disorder as an offense never justifying private trials. Judicial authorities bear
absolute responsibility for maintaining order, wielding tools such as:

o Expelling or detaining disruptors.

o Issuing warnings to parties.

o Directing spectators.
Article 354 mandates judges to utilize all legal means, including
collaboration with bailiffs, to uphold order. Crucially, it prohibits citing
disorder as grounds for closed proceedings. By contrast, international human
rights regimes, while prioritizing open trials, permit limited exceptions
where "interests of justice" necessitate privacy—provided measures like
warnings or expulsions prove insufficient. Such exceptions require
proportionality and case-specific justification.

Conclusions

Iran’s approach to courtroom order is markedly stricter than international
standards. Unlike global norms, its legal system admits no exceptions for
private trials due to disorder. Judges must enforce order exhaustively,
leveraging all available legal instruments. This reflects Iran’s unique balance
between transparency and judicial control.

Keywords: Expulsion from hearings, Disorder in court, Public trial,
Criminal proceedings, International standards.
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2. European Convention on Human Rights (1950)
3. American Convention on Human Rights (1969)



o
o
jo@w
‘5J4._5 L;Lmlfala e ol rlm ) \FA

@l onl 53w dae Glaodis 5 LS 4 (S, LIS, 5l Sl el wb pd
S SS manlos il sl s (SBlas 538 Hibay e sl Sllaad 5 Sl
odd S3osbul pl s Coloa S iy Gae Ml <=Ué_3 2 e sls bk
doril G0 Osim 2lB axle 4 addlee RN gl bl (ol
el (gt Gy sladlae o85ls o iaa Olyea - A Gaix bl oSl
leu JEals ads el ol b aay 5o iy g3t &S das e 0L s 5 e
2 ol Bl (Case of Chaushev and Others v. Russia, 2016: 24) ol ol
Lolses bbb Slolil s 5y alaslya sl and Cel 05,55 om0 oSsls
G ple Sl (Sl sed Ol e waSle 3 OLSLELS (ioeen 5 0T (SIS
bl o Sl (San 0 A O s Szl 5 e @le b el e
Sgh pwyls Ol e SS 5o Cus sl
s lged LGS Gir Sae i Gt Ml el s bl
ol 5o Lb olad Slelie aSd (S a5 1) aaSle K s sl 1ol b oSS
Sl ppand Gl 1y SKae $aay S dan dimsld) Culey 5 (5,00 Jool 5 eSS Ll
SSE il Fesle sla gy b il o Slos B 5 LK i s olSals s 1l sl
b ads ol 5 o S ea g L el e ads i S SLS e b gl S
WSols audr 035 e o aile jal S SLIGH 4 1) b gy ol s 3
oilse e 5l (Rasteh; Moazenzadegan & Dolatkhah, 2023: 212) s TS
Slp 2B 4 skl Glael 5 olSsls ol 5 a5 s I oo gae adels 35 el
g pl il e gdle (A5 pn 1 oSl e adr (i3 oS SLS o L )5
5 SleSbus O35 e Jol (el O3k 5 mono Jlesl O Obdate 5 olas 5 oSsls
5 olax) Gl oalul s o (Barrett, 2009: 81) conl O Jle Cilaal 5l il
w el Sl s ppas Sl Ll 5 ps e Cues e 0328 5 sl (o8 S0
Bl V¥ ol )ty 3 ey ol 5 3 b b G lSals ol B il

1. The interests of justice
2. European Court of Human Rights (ECtHR)



o
Q
jow
\fq \F'F)%LJ)‘O)MLV.AMa))A

Aosle O o 5 ;2 S (alis)) Ol pS 7 osle | du ol 5 Sde S Mol
el o e el SIS 50 S sb0les gl Ole e G Sl O gl S
A o b (e o gl 5 e el Cer s Ak 008 e o
I oEsls VLJ 58S A pl s g el L0 (ol Ll s s 5 s
S aley 5 pm Cang e 5 oSl e 1S 5 3 ossdoe Jlas Al sy 4
Oop oo Wil dime ool &S ol ol b a spdoes (pals SOldx 3 sl
s550 Lsly 5 (OSCE/ODIHR, 2012: 83) 33l s 3,05 4aka) Clle sl 4 ¢ g3l
Olgsas (5,00 50 b 53 058 molt 5t AWole dlss Sl ey @ S Ay Ly
(55,00 pgete 3 LS I 655 o O smms Lau3ls 038 SIS e Jlae 5 Ls
Sl olg K Olpeas i dte o Olasle iy i a8 AT o & pups o
3K 03 oo 5 Ske Bsim Mol Glis 53 e Bai 0 S s o o S
bl 5 gl pad (gl (93] ol a5 uS e AST s S, Cou laedis
el 5 st ol b apd a8 55 spdee jiba b (e laalSals s (L
Lle Bss op Fesle Sl eslinad olSals a sl 5 Wi (g4l 5 0 gl 10 LSk anils s
055 e ile Sul SCsn SLIBl 4 Cond el 5 allanl slag s 3l sltazad
(Nowak & Schabas, 2019: 522) . ,l5 o gl ¢ g y3ls ands
Jhsl Spg,m Sl LU & cul ol codl Gl Sl ot pl s asdl
e (S sdes @Sl o Q:‘t Glinly 53 sl ale (o155 5 55 o
2GR Gk e 4 S S Sl Grde lalals 5 aie Jlae SO L L &S
B2 G il 53,8 el L oSl i (5 05l ¢ pmils Ao )18 S
53 .(Dick, 2010: 2) wil a5 B 5 3 Ll e plal o b gials 5 ik
Lokl Bl S aeSbe 4 by jo 45 Gl 53 i G ol o8sls bl oyl
03,5 ol slasl 5 ol (S oS Jloiml ) G S 55 p3lel 35 b OB
oSals e 53 g Oliegs aaSbee L I bl (sl 5 ek Snas S mlee

! U.N. Human Rights Committee



o
(o)
jo@w
SRS sbolEsls e ol rl:; e VO

e a ) Sl bl Ll 53 )l £ oo poen Kl 5 god Al andls )y
IVl 31 s cp SediSaelite wliy ol o LS ax g oSals Sl (.Ja_/ BEY P
03,8 ol slasl 5 SGphlS s aiia (33 e 165 ol ) | S sl il L3
PN I S oo u_':)'«jufgiiiéfp ez ol o g kil A i (s S50 55
5 sbes i maoa sl (a)lge i 2sms o8 L o oSG £33 255 o
oSsls 55 ol sl 3l gl il s K Wl g e Lasl OF 3505 S ol Wlgn oS 315
Case of Kartoyev and Others v. ) ol o3 S0 sbaal o358 O guses 3568 5 OLL 3 o5 94
.(Russia, 2021: 60-61

S s o Jlesl Gty S (Mol ol 53 45 235 4 015 e nl 0l
5 B8 ol lils =) el e bt s Ll s sl Bio oSl 55
3l O3y e sl sliel 4 5 el el i G AS sy ol ol
st A 53 =Y tpd e Sls Gl O e s oS3l el 5 ol L
L Seosba ol Sjse o Sl J‘}"U@’d‘ 23 5 Gedas Dppon bbb S
38 A s ek @l 015 elSols ko 035 et Sl Kes sl

Sheod 2l @250 S Sl (355 a5 O AL &S e &0 (i cal OLL o
Sy Olyea O st 5 olom ol 5 pols G35 Sopim G & Sr Gsim
b Ol ol iy Gt Ml plla Jile s G Wl s G4 SIS 5 g

1. Strashourg
el el SV Bl Y Uy 500 3 b 5 e Gai Madlim Blie VF Sl Y Sl 5 Y
Ble V5l G5 5 P Esle ) Ay ted e 5 Lty Gaie ol stV Esl ) Ay (@) G5t Gshm
Ml (6,48 Olgs bl PV
php atld ple ppols laaddfa s Sl o g 1SS Ol ar prames (s O35 o 52 Y
bl G5 S5 gls G oa Al ans e WSh (il nls adr 5 gte S0 pde 8565 5b
Gsim alyssl olSsls alaly cpl 53 dms o 513 pladdlcos 15 1) sl O3 fhe a5 o yphe S A3
53 e oSl S Oy L Olaly Al @ sbal b Sy o glaekis I S L3
oty Sl S Sl pde s 4 i eols sl e ands OF 53 S5 Gl o b s e s oSnils L
S elSsls cpl 4l (Case of Antonov v. Russia, 20221 5-7) 315 & el 55 7 3l V Ay (a8 4 oS (2o



o
Q
jow
\a\ \F'F)%LJ)‘O)MLV.AMa))A

3505k 5 g S u_.,;).sb«ml;-(..}éj)s I Cgm w0 S e;l:u.l.aVSBuc\{
BVAY )‘j‘ff r.é_..ﬂ )},\,é;- Q)y\) 1) L;w)bb 4..«12- 9 OJJS C:‘J}\ egb\é )\ \) S ‘Jbi‘)‘;
Iy s3slse Heor 53 ol aaSle 5l 4ads (Case of Idalov v. Russia, 2012: 175-177)
Syse bl ioman 5 (6 g wﬁl:é;-)'lv.@.:» osliiusle g 31 (6,8 sl 55zl

2,5 s owydld

P plor b
2 res ol O ol Guas & el | Sele 5 (g3 008 pyphe S e sl
Gk Sllae Gl 5l Dbl 5 wosls Cudlid Gass daulsa olad oS 5 Ses
Tl Lo ou Ssles &8 ol OTCJ'.L:-M wlad e sl s gk sl iad 056
<a\J,:;-| el Slelis 5 oBsls Ui 4 LS 3 Sdew) 3550 2ile ke
Oan bl ol sl Bade 50 el ande 3 sl sl el 5 s sl aslIS JelS
e Wy Olrol 5 op3 e pgas Hsam 5 pwpdls O3 e ol s ol
Sy g Slde e Sl sl ple s a5l sl ands ("Ja" 55 M
o313 03 e & Lde pl 4 Ll oSl ek Olnl (6 AS s ol 53 Il
e ) eSSl ol ald> J 28 s Cdde 5 e corge O SLLS Sl
3 SS olSsls andr oo 1l 5 aeSlowe diuT 3 oy e Sl 4 a5 b oSk s IS
gror ol S LEn L pB et Ll el B e e e IS
oolel a8 il ol e \WAY O geas (5,aS e 3ls ol 056 YOF esle s Cxlow
e g o oSls a3 035 pa Lol 8 1) JLS Wlg e olS5ls et (O
Clol & SE men Ll slo | Lol B s pas L a8 £ ol Sls s
S S3l3 Qe 5l sldazal lSsls a5l 214 4 ol g b ol SWales sLa ) e

sy & 3l st L)j.! C:E\y Fr oo 2l 5 Gosam sl B S wﬂJ\i J.S
O Glaal Jpam 4 Olabl s Blg e e oBaalsil bl aS S LL:_?)\S'C:A 3 )M e S
(Case of Vasilyev v. Russia, 2012: 84) 1L,



o
o
o
@M SRS 5&5\?;1; e Slud- rlm e \OY

ol s ISl (Sl Wi el B gl s s Sl e s plad Al 55 i
IS5 e ( SW 3l el Wls s acdr of 3 a8 gls olas lsls e oLk
S s o (el Sslize O gl iles Lol s o el 1) 0l SLals 5 (5 xSl
b s yes Ol e Byw 1y 5, 1 B o oS s esle s IS0
ande O SLaled 5 (5 28l (IS5 5550 53 Ll pad oB0ls by ol ply 5 ol a8
Olrliled josas 53 aSh ol e st L s 8ol (..144 3 Pl cel oS
IS5 L oaal, 5 Jpll aS sle 1 ol SN Tl s ol Wil
Las ol 0oL sl 5 a5l gl wdgn 53 23 ol Sl s 4 (2805
G35 4 1l oBsls ) OLEl (g 3l andr od3 53 IS s 3 il oo Sl 55 0
S Lty 6)Jl3 SE ol &S Sysos 5 das o S Sl V.lm Coley G 5
ol (sl msls @ 5 S 2l Ak Sl 5l KlS e S LSS ks cpl 5 sl
Aol B oae DS
g3o bagrlys posar 53 3l GlaS sl &5 Lol Olg e Blesl S L
andls oa b SIS1 Rl Ol il 5 o Saim Ml ol 3 olSals e olidr (s
sl bl &Sl o et ol Gl s Sales o3l ssde b OT Gislas
Gl 3l Il 53 (S0 o arlse oo Lo Ao ks S S o
S5l e adsr Wi oS LS e b g SN olidl 4 SI5 il ola i,
Olatle j3 de el o el glag o 5l sldexal oomes 5 A5 e A B
Abe il S Ll 4 1y b iy opl 5 LS 13 \)wgﬁ;ﬂ\)rm@;wf;u
SN S Bsi Hhallom ol 5o Il e e 5 Sl ad 0057 Al 8
Js a0 Ol ed a4 oBsls s 5 als D3 e ool 51 dpae Ol pl Gsa
Sl slls 53 5 3,8 0 L3 e Bl Olge o Wl Sl 5 o el
oSals ) O s 5 s oS plimal 5 ol Wit 5 b 5 padge nl e
Rl 03 Ol G AS (mpsls e md e oy o a5 I Ll e s o 2l
b aaSlme olols (B g 5050 & Joosi b 500 Jail o0 s Cod Ol oS o st

sld 3 il b ctules G301 ol ke g 4 b B 5 S IS, e s



o
Q
jow
\a‘ﬂ \F'F)%LJ)‘O)MLV.AMa))A

(Fod JB s e S0 w5 e LS ol edd a2 Ssi Ml
ol iy Bsim Ml ol 5l Sl S
Ol N80 56 4SSl ey 8 ol (pl 35 a5 OF @ Al & ege die OLY o
ooy ko oad ol (gl 5 bl o8l S Al e 1) s b e gt
A4 Ll jpate O bl 3 ool las 4 (S AS CansSowe LT 5 03,5 S
Sog e Sl 5 osde 5o ol plis 4 a5 Glhe DLl (258 A e
@35 Sl 5 Gaim b Bl 5 Gliaate sals Jgol b plie (smle 5 JSE LS
Dt e S G50 apan S D 53 G AS e SR olear AL ol
lses b ols Gaim S e 5 dliate wsls glajlas b Gl Ol
e O1 L5 I 55050 5 0S5l o s i slae 5 aals LI 0L (ol
asls 215 Jl 05 S penl AEL i it 5 SVl S35 4 il Sl 1 oS5l
23 2Ll B, 5 alad (ST e gl s 5 ALl Shes O3k &S (5, 5w ]
5 Sl L;T) V_i;-); (JAUa C CURGI L;T);l:.:.au sywd oplam Sl el 4 S L
5 sl osed STyl (bl cpl s leal Jlayp p OF JBT 5 51 @O & 5l o
2> U g g e Sl Siless Olgon S AS (msls il 0506 YOF a3l oS (sl
393 b b Gsim Lab 5 wlhate pols GBS 0 e 5B 5T @l w1
Jhsl &l pus st gy 4 elSl ol gl s Sl ol 1 il g
Gb S s ses b e st a5 4 p ke [ elSls L ol by 050
253 DAES GHllr 4 Ol sl ool 5t Sailen Jlasl slauslizals s |
S ol wigls bl cpl Bl s s dges b e o e oS5l
el ol Sl eslitale g 5 5 gmes cpl wuls S g dne g Sl alS g s IS0 56
@b o opl B aS i ) Ol 4 Sl el CllB e s smed 05 Jdtes (S50

D g s alf;\;uaﬁsgijd\ﬁ&l,éj ol



o
o
joéw
éﬁf &Lkolf)‘) e ol rlm ) \OF

References

Aghmesheh, A. & Salmanpour, A. (2015). The Media's Right to Access
Judicial Information (With a Comparative Study in lran, France and
America), News Sciences, 4(15), 117-140. [In Persian]

Ansari, B. (2011). A Comparative Study of the Right of Media Access to
Judicial Proceedings and Information, Public Law Research, 13(35), 269-
308. [In Persian]

Barrett, J. (2009). Protecting Court: A Practitioner's Guide to Court
Security, Florida: Mill City Press, Inc.

Bicskei, T.; Csizmar, A. & Kaotsis, J. (2018). Content Creators v. Judges,
(How Open Can a Courtroom be in the Information Age?), EJTN Themis
Semi-Final D - Judicial Ethics and Professional Conduct, 1(2), 1-19.

Carter, R. & Harris, R. (2018). Court Security For Judges, Officers and
Court Personnel, Park City: Blue360 Media.

Dick, T. (2010). Open Justice and Closed Courts: Media Access in Criminal
Proceedings in NSW, Journal Criminal Law, 34(6), 1-20.

Fazaeli, M. (2018). Fair Trial; International Criminal Courts, Tehran:
Shahre Danesh. [In Persian]

Hashemi, S. M. (2019), Fundamental Rights of the Islamic Republic, Vol. 2,
Tehran: Mizan. [In Persian]

Judicial Research and Investigation Office (2013). Set of Judicial Meetings;
Issues of Criminal Procedure, Vol. 1, Tehran: Javadaneh. [In Persian]
Khaleghi, A. (2004). Publicity of Proceedings in the Light of International

Documents and Domestic Law, Legal Research, 3(5), 29-49. [In Persian]

Khaleghi, A. (2021). Brief Commentaries on: Code of Criminal Procedure,
Tehran: Shahre Danesh. [In Persian]

Lepofsky, D. (2009). “Cameras in the Courtroom — Not Without My
Consent”, in Media Freedom and Contempt of Court, Eric Barendt,
London: Routledge.

Marder, N. (2013). The Conundrum of Cameras in the Courtroom, Arizona
State Law Journal, 44(6), 1490-1574.

National System of Judicial Judgments (2020). Disturbance in the Order of
the Prosecutor's Office or Court, (View Date: 02/05/2023) In:
https://ara.jri.ac.ir/Judge/Text/1593 [In Persian]

Nowak, M. & Schabas, W. (2019). UN Covenant on Civil and Political
Rights: CCPR Commentary, Kehl: N.P. Engel Publisher.

OSCE Office for Democratic Institutions and Human Rights (ODIHR)
(2012). Legal Digest of International Fair Trial Rights, Warsaw: Agencja
Karo.

Rasteh, M.; Tavajohi, A. & Nemati, M. (2023). Comparison of the
Components of the Public Hearing in the International Human Rights



o
o
jow
\aa \f'f)%‘d)‘b)@&ﬁhka))b

System and Iranian Criminal Proceeding System, Journal of Criminal
Law and Criminology, 10(20), 209-241. [In Persian]

Rasteh, M.; Moazenzadegan, H.A. & Dolatkhah Pashaki, P. (2023).
Comparative Study of Exceptions to the Attendance the People in
Criminal Hearing; International Human Right System and Iranian
Criminal System, Criminal Law and Criminology Studies, 52(2), 195-
222. [In Persian]

Robinson, M. (2009). Trial Observation Manual for Criminal Proceedings:
Practitioners Guide No.5, Geneva: International Commission of Jurists.
Shahidi, M. (2002). Judicial Standards (Legal, Criminal, Administrative,
Lawyers' Affairs) of Justice; Judges High Disciplinary Court, Tehran:

Raham. [In Persian]

Shamloo, B. (2022). Pathology of Advocacylaws in Realization of Fair Trial,
Legal Research Quarterly, 25(Attorney Standards), 11-36. [In Persian]
Stepniak, D. (2014). The Therapeutic Value of Open Justice, Melbourne:

The University of Western Australia.

Uka, M. (2019). The Right of the Defendant for Public Hearing and the Role
of Media in this Publicity, Acta Universitatis Danubius, 15(1), 214-228.

Wayne, M. (2009). Improving Access to Justice, The Role of the Media,
Curtin University, School of Media, Culture and Creative Arts.

Zera'at, A. & Ashrafi, M. (2018). The Principle of Adversary in Criminal
Proceedings in Iranian Law, The Judiciary Law Journal, 82(101), 11-35.
[In Persian]

Zera'at, A. & Mohajeri, A. (2006). Criminal Procedure Code, Vol. 2, Tehran:
Fekrsazan. [In Persian]

- Judicial Cases

Case of Antonov v. Russia (Application No. 72900/11). ECtHR: Judgement
of 24 February 2022.

Case of Chaushev and Others v. Russia (Application Nos. 37037/03,
39053/03 and 2469/04). ECtHR: Judgement of 25 October 2016.

Case of Idalov v. Russia (Application No. 5826/03). ECtHR: Judgement of
22 May 2012.

Case of Kartoyev and Others v. Russia (Application No. 9418/13, 9421/13
and 49007/13). ECtHR: Judgement of 19 October 2021.

Case of Riepan v. Austria (Application No. 35115/97). ECtHR: Judgement
of 14 November 2000.

Case of Stanford v. United Kingdom, (Application No. 16757/90). ECtHR:
Judgment of 23 February 1994.

Case of Vasilyev v. Russia (Application No. 28






ﬁ Journal of

Legal Studies

ISC
ISSN: 2008-7926 Scientific

Vol. 17, Issue 1, Spring 2025

S . =
JﬂLb Journal of Legal Studies :
Journal Homepage: https://jls.shirazu.ac.ir/

doi: https://doi.org/10.22099/j1s.2023.46388.4876 —

Research Article

Analyzing the Reflection of the Risk-Based Approach
Regarding Crime-Related Property in Iran’s Legal System in
Light of FATF Standards: A Comparative Perspective

Hossain Sobhani”

Ph.D.in Criminal Law and Criminology, Faculty of Law and Political Sciences, Allameh
Tabatabai University (RA), Tehran, Iran

Article history: Received: 19/12/2022 Accepted: 29/11/2023

Abstract

Introduction

The increasing complexity of organized macroeconomic crimes, particularly
money laundering, necessitates a sophisticated and coordinated response at
both national and international levels. The Financial Action Task Force
(FATF), as the leading global authority in this domain, has established a
comprehensive framework centered on the risk-based approach (RBA) to
combat financial crimes effectively. This research seeks to explore the
foundational principles of the risk-based approach and assess how its
requirements, particularly those pertaining to crime-related property, have
been integrated into Iran’s legal system.

Money laundering, often described as the lifeblood of organized crime,
operates within intricate networks that transcend national borders. Given its
transnational nature, a fragmented or inconsistent legal response can
undermine global efforts to curb illicit financial flows. FATEF’s
recommendations emphasize the need for jurisdictions to adopt a proactive
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and risk-sensitive strategy, ensuring that resources are allocated where
threats are most severe. This study examines whether Iran’s legal framework
aligns with these international standards and identifies areas where
legislative or procedural enhancements may be necessary.

The research is driven by two central questions: First, what constitutes
the risk-based approach as defined by FATF, and what specific obligations
does it impose concerning the management of crime-related property?
Second, to what extent has Iran’s legal system incorporated these
requirements, and where do discrepancies or shortcomings exist? By
addressing these questions, this study aims to contribute to the ongoing
discourse on legal reforms needed to strengthen Iran’s anti-money
laundering (AML) and counter-terrorist financing (CTF) regimes.

Methodology

This study adopts a descriptive-analytical approach, combining doctrinal
legal research with comparative analysis. The primary sources include Iran’s
domestic legislation, FATF recommendations, and international best
practices from jurisdictions with advanced AML frameworks, such as the
United Kingdom and the United States. The methodology involves a
thorough review of legal texts, policy documents, and scholarly commentary
to evaluate the strengths and weaknesses of Iran’s current system.

The research process entails three key stages. First, an examination of
FATF’s risk-based approach, focusing on its core components—risk
assessment, mitigation measures, and enforcement mechanisms. Second, a
detailed analysis of Iran’s legal provisions related to crime-related property,
including confiscation laws, financial transparency requirements, and
investigative powers. Third, a comparative assessment to identify gaps
between Iran’s framework and FATF standards, culminating in actionable
recommendations for reform.

Results

The findings reveal that while Iran has taken significant steps toward
aligning its legal system with FATF’s risk-based approach, several critical
gaps persist. One of the most notable shortcomings is the absence of a
comprehensive National Risk Assessment Document, despite its explicit
provision under Article 3 of the Executive Regulations of Iran’s Anti-Money
Laundering Law. This document is essential for identifying high-risk sectors,
prioritizing resource allocation, and tailoring regulatory responses to specific
threats. Without it, Iran’s AML efforts may lack the precision required to
combat sophisticated financial crimes effectively.
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Another area of concern is the partial criminalization of money
laundering. While Iran has recognized money laundering as a distinct
offense, its legal framework still ties it closely to predicate crimes, limiting
the scope of prosecutions. FATF standards advocate for absolute
independence of money laundering offenses to ensure that illicit proceeds
can be targeted regardless of the underlying crime.

Confiscation mechanisms in Iran also exhibit gaps. The current system
permits extended civil confiscation, but it lacks provisions for extended
criminal and administrative confiscation, which are pivotal in jurisdictions
like the UK and the US. These mechanisms allow authorities to seize assets
linked to criminal activity even in the absence of a conviction, provided
there is sufficient evidence of illicit origins. Their absence in Iran’s legal
system weakens the state’s ability to disrupt criminal enterprises financially.

Investigative powers remain underdeveloped, particularly in the realm of
provisional measures. Tools such as unjustified wealth orders, electronic
monitoring, and parallel financial investigations—which are instrumental in
uncovering hidden assets—are either absent or inadequately regulated.
Strengthening these measures would enhance Iran’s capacity to trace and
recover illicit proceeds.

To bridge these gaps, a series of targeted reforms are proposed. At the
legislative level, Iran should prioritize the completion and implementation of
the National Risk Assessment Document. This would provide a clear
roadmap for identifying vulnerabilities and allocating resources efficiently.
Additionally, the legal definition of money laundering should be revised to
ensure its full independence from predicate offenses, aligning with FATF’s
expectations.

In the realm of provisional measures, introducing differential
investigation tools would significantly bolster Iran’s AML framework. These
could include:

- Asset freezing and confiscation orders to prevent the dissipation of illicit
wealth.

- Unjustified wealth provisions to shift the burden of proof onto individuals
who cannot account for suspicious asset accumulation.

- Enhanced electronic surveillance to monitor high-risk transactions in real
time.

For the final response phase, adopting extended criminal and
administrative confiscation= would bring Iran in line with international best
practices. This would empower authorities to target assets tied to criminal
networks more aggressively, even in cases where direct prosecution is
challenging. Furthermore, integrating litigation revolution principles—such
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as reducing evidentiary burdens in complex financial cases—would
streamline judicial processes and improve conviction rates.

Conclusion

Iran’s legal system has made progress in incorporating elements of FATF’s
risk-based approach, particularly in areas like third-party rights and civil
confiscation. However, significant gaps remain, particularly in risk
assessment, criminal confiscation, and investigative powers. Addressing
these deficiencies through systematic reforms would not only enhance Iran’s
ability to combat economic crimes but also improve its standing in
international AML evaluations.

The path forward requires a balanced approach, combining robust
legislation with effective enforcement. By adopting these recommendations,
Iran can build a more resilient financial system, reduce its exposure to illicit
activities, and contribute to global efforts against money laundering and
terrorist financing.

Keywords: Risk-based approach, FATF standards, crime-related property,
money laundering, confiscation, Iran legal system.
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2. pro-active parallel financial

3. outside of jurisdictions
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1. property of corresponding value
2. ex parte basis
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Abstract

Introduction

The profound transformations in governmental structures and foundational
principles since the Renaissance have given rise to pivotal concepts such as
constituent power and constitutional rights, which have become
determinative elements in shaping modern governance frameworks. These
concepts fundamentally influence both the establishment of political
authority and the protection of individual liberties. While historical political
power was traditionally consolidated through hierarchical systems based on
hereditary succession and trusteeship models, the modern era has witnessed
a paradigm shift toward constituent and participatory approaches that have
radically transformed legal and political principles. The primary objective of
this research is to conduct a comprehensive examination of the dynamic
interaction and inherent tension between two fundamental constitutional
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elements: constituent power as the legitimate expression of collective public
will and constitutional rights as essential safeguards for individual freedoms.
From this analytical perspective, the central research question emerges:
Through what mechanisms and upon what foundational principles can these
two critical dimensions be effectively reconciled? This study adopts a
rigorous descriptive-analytical methodology, drawing upon extensive library
resources and established legal theories, to investigate the complex dynamics
of this interaction and to elucidate the mediating role of constitutionalism as
the predominant governing ideology in contemporary states.

Methods

To thoroughly address the research objectives, this study employs a multi-
layered descriptive-analytical methodology that incorporates several
investigative approaches. The research process commenced with an exhaustive
review of specialized constitutional law literature, systematically comparing
theoretical frameworks of both conservative and progressive constitutionalism.
Foundational library resources and peer-reviewed scholarly articles-
particularly seminal works by prominent theorists including Loughlin,
Chemerinsky, and Hirschl- formed the substantive basis for developing a
precise analytical discourse. The methodological approach begins with a
detailed historical analysis tracing the evolution of political power from rigid
hierarchical models to more dynamic constituent frameworks, thereby
establishing the necessary theoretical foundation. Subsequently, through
meticulous examination of constitutional rights' role in protecting individual
freedoms and shaping judicial interpretation doctrines, the research delineates
the multifaceted dimensions of the interaction between constituent power and
constitutional guarantees. The methodology culminates in a sophisticated
textual and comparative analysis that derives the comprehensive theoretical
framework of constitutionalism as an operative governance ideology.

Findings

The research yields significant findings demonstrating that constitutionalism,
as an all-encompassing governance ideology, performs an indispensable
mediating function in regulating the complex interplay between collective
public will (manifested as constituent power) and constitutional rights
protections. This ideological framework essentially represents an
institutionalized equilibrium where majority preferences in political
decision-making processes must be carefully balanced against inviolable
protections for individual rights. The investigation reveals two predominant
constitutional approaches that embody this tension: The conservative
constitutional approach advocates strongly for judicial restraint principles,
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seeking to limit judicial intervention in constitutional interpretation matters.
This perspective elevates popular votes and legislative decisions as the
primary legitimate expressions of public will, while assigning the judiciary a
deliberately constrained interpretive role focused primarily on maintaining
stability in constitutional principles and doctrines. In contrast, the
progressive constitutional approach emphasizes the necessity of flexible
constitutional interpretation methodologies that permit adaptation to
evolving socio-political realities. The findings conclusively demonstrate that
supreme courts in developed jurisdictions, particularly the United States,
have historically played a decisive role in defining constitutional provisions
and mediating conflicts between majority will and minority rights through
robust judicial review mechanisms. Legal historical analysis reveals
numerous landmark instances where activist courts have vigorously
defended vulnerable minority groups and facilitated progressive social
reforms during critical historical junctures. Furthermore, the study
illuminates how the simultaneous existence of conservative and progressive
constitutional paradigms inevitably generates systemic tensions, as each
approach institutionalizes fundamentally different preferences regarding the
appropriate balance between constitutional rights protections and constituent
power expressions. While conservative philosophy stresses judicial non-
interference in democratic policymaking processes, progressive ideology
justifies strategic judicial intervention during constitutional crises to uphold
fundamental human rights and protect marginalized groups. In essence,
constitutionalism functions as a sophisticated mediating mechanism that
navigates between expansive constitutional interpretation and principled
judicial restraint, ultimately shaping national legal architectures and
influencing macro-level policy directions.

The research additionally establishes that constitutional stability and
longevity are best achieved through the deliberate use of broadly-phrased,
interpretation-friendly language in constitutional provisions, enabling their
continued relevance across evolving social contexts and generational
changes. However, this necessary ambiguity inherently creates varying
degrees of interpretive discretion and judicial review authority that remain
contested in constitutional theory and practice.

Conclusion

Based on the comprehensive research results, it can be authoritatively
concluded that constitutionalism serves as an exceptionally effective
governance ideology for mediating between constituent power expressions
and constitutional rights protections in modern political systems.
Institutional tools such as judicial review enable precise yet flexible
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responses to the enduring challenges arising from the tension between
majority rule principles and minority rights protections, thereby playing a
vital role in sustaining both justice and democracy in constitutional orders.
The study ultimately demonstrates that the swinging pendulum of
constitutionalism reflects the necessary and creative tension between these
fundamental constitutional forces.

Keywords: Constitutionalism, Conservative Constitutionalism, Progressive
Constitutionalism, Constituent Power, Constitutional Rights.
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Abstract

Introduction

Classical natural law, in contrast to modern natural law, demonstrates a
deeper allegiance to social tradition. This allegiance should not be dismissed
as a negative trait, for it ensures the precedence of Aristotelian thought over
the natural law derived from the paradigm of modernity. Indeed, Aristotelian
frameworks often appear more efficacious and pragmatic when compared to
contemporary positivism. To state plainly, a natural law that fails to adapt to
reality becomes the very foundation for the rise of legal positivism—
including its more extreme manifestations. Yet, this fidelity to tradition
within classical natural law also poses an internal challenge, threatening its
identity, nature, and function with a crisis that must be navigated to yield
meaningful outcomes. The core function of natural law lies in facilitating the
transition from what is to what ought to be, thereby guiding and refining
positive law. This assertion, of course, does not negate the role of positive
law itself. Rather, positive law complements classical natural law by

Please cite this article as:

Shahabi, M. (2025). Analysis of the Interaction Between Classical Natural Law and Modern
Natural Law (A Reflection on the Shift from Kantian Right to Aristotelian Right). Journal of Legal
Studies, 17(1), 233-272.

https://doi.org/10.22099/jls.2024.48515.5025.

" Corresponding author:
E-mail address: M_shahabi@ase.ui.ac.ir



https://doi.org/10.22099/jls.2024.48515.5025

Zegal Shudies

Analysis of the Interaction Between Classical Natural Law... 234

providing a framework for its objectification and implementation, serving as

the culmination of the dialectical process inherent in classical natural law.
Classical natural law theorists appear preoccupied with this transition from
what is to what ought to be, a process bound by a specific framework. This
framework must be reconstructed through the logical progression from
Mythos to Physis, then to Logos, and finally to Arete. A critical question
arises: Can this transition occur without metaphysical dominance over a
changing reality? The role of metaphysics in this legal tradition, as well as
the interplay between metaphysics and nature, remains a subject demanding
rigorous examination. In the lexicon of Greek philosophy, this interaction
might be understood as the coexistence of myth and nature (Physis). Myth
here embodies the latent idealism within Aristotelian ontology, while Arete,
though an elusive and unconventional concept, represents the path toward
that idealism. Nature—even in its Zeusian form—cannot inherently possess
normative function. Instead, it is the Greek Logos, rooted in Themis (itself
imbued with the essence of Mythos), that confers normative authority upon
the nature of things. Logos, crucially, is not merely a human metaphysical
construct akin to Kantian reasoning. At times, Logos is interpreted
mechanistically and reduced to rigid rules. Yet it transcends such limitations,
serving as an argument that endows both nature and Arete with normative
character. However, the very notion of the "nature of things" invites
scrutiny: Is Aristotelian natural law immutable? If it is subject to change,
how can a variable standard serve as the measure of Jus or the validity of
positive law? Assuming mutability in natural law, must we conclude that the
proofs symbolized by Logos are purely empirical? Or does Logos instead
reside uniquely within natural-mechanical rules, rendering the pursuit of
idealism through Mythos and Arete obsolete—thereby reducing Zeus to a
ruler and erasing Themis?

Method

Given that classical natural law embodies the interplay between metaphysics
and reality, neither a purely empirical nor a purely deductive method suffices
for its analysis. Acknowledging this, the author adopts a moderate positivist
approach to data analysis. This method is not merely descriptive; it employs
a normative perspective to address the aforementioned questions.

Results and Discussion

If idealism is to be discussed in this context, is it solely a historical-Greek
construct? Should Arete thus be relegated to the annals of history, with the
conclusion that no liaison exists between classical natural law and modern
human rights—the latter being a product of contemporary metaphysics? If
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we acknowledge a metaphysical dimension in Aristotelian thought, framed
as Mythos and Arete, can this foundation accommodate modern human rights
within Aristotelian natural law? Should the answer prove negative, what
form of rights would Aristotelian idealism align with when assuming
normative force? Aristotle resolves this challenge by emphasizing the nature
of things—particularly the historical-social nature of humanity (Physis)—as
the source of justice’s validity. Human nature, being evolutionary, harbors a
form of idealism that ensures progression beyond what is toward what ought
to be. In other words, a profound connection binds Aristotelian Physis to
Arete. This minimal metaphysical presence must be recognized as the
outcome of Mythos in Aristotelian thought—a truth that, being mythic,
eludes pure reason and is graspable only through persuasive, rather than
argumentative, logic.

Aristotelian thought charts a logical trajectory beginning with Greek
myth, advancing through Physis, mediated by Logos, and culminating in
Arete. Disrupting any link in this chain risks trapping thought in sophistry or
reducing it to modern *jus-naturalism*. Nevertheless, the nature of
Aristotelian evolutionary idealism and its endpoint present further
challenges. Perceiving universalism—and its quintessential expression,
human rights—as the terminus of this evolution calls into question classical
natural law’s loyalty to social tradition. Universalism, as a cultural
metanarrative, clashes with cultural relativism, echoing Kantian
globalization of right. While natural law’s realism necessitates the concept of
right, this must not mirror Kantian metaphysics, which imposes
metaphysical dominion over nature, thereby voiding natural law’s
traditionalist allegiance.

Conclusion

If Aristotelian Jus originates from an evolving nature of things, there is no
justification for excluding this nature as the source of subject-centered right
or reducing its compatibility to objectified right. Aristotle’s focus on human
nature implies the acceptance of an Aristotelian subject—why should this
subject not also ground Aristotelian natural right? Resolving Kant’s subject-
centered challenge does not entail retreating to Michel Villey’s
traditionalism or substituting subject with object. Instead, the solution lies in
a nuanced understanding of the Aristotelian subject: one that does not
presume pre-social existence but embraces sociality as its defining trait.

Keywords: Classical Natural Law, Modern Natural Law, Natural Law,
Nature of Things, Nicomachean Ethics.
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1. Natura homonis est mutabilis
2. Loi naturelle/ Natural Rule
3. Droit naturel/Natural law
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Abstract

Introduction

Various factors can lead to the violation of the right to health, the weakening
and even the collapse of a country's health system, among which the outbreak
of armed conflict is considered the most important and devastating factor. The
exacerbation of diseases, widespread malnutrition, the systematic destruction
of health system infrastructure and structures, and the alarming increase in
mental illnesses are among the most significant and long-lasting effects of
violent conflicts. As two fundamental and interdependent human rights, health
and peace maintain a complex and mutually reinforcing relationship. Health
can play an influential and transformative role in peacebuilding across all three
critical phases: before the outbreak, during, and after the cessation of armed
conflict. There is no doubt that building and maintaining sustainable peace
through health initiatives requires a comprehensive, multifaceted approach
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that cannot be successfully achieved without the active participation and
commitment of health professionals at all levels. The health system, as the
primary institution responsible for medical treatment before, during and after
the outbreak of conflict, has specific tasks and responsibilities that it must
carry out through its trained personnel and established networks. This global
system is coordinated and led by the World Health Organization as the
preeminent international health body. This organization, while fully
understanding the fundamental importance of sustainable peace for global
health, consistently emphasizes the special role of doctors, nurses and other
health workers in building, maintaining and promoting peace as the most
important factor in achieving the goal of universal health coverage. This article
systematically answers two key questions: what concrete role does health play
in peacebuilding throughout different conflict phases, and what specific
measures has the World Health Organization implemented in this regard?

The Role of Health in Peacebuilding in the Phases... 274

Method

This article thoroughly examines the issue based on a rigorous descriptive-
analytical method that incorporates multiple research approaches. The
comprehensive content of this article has been carefully collected through
extensive reference to authoritative Persian and English academic books and
peer-reviewed journal articles. Relevant international legal documents and
official reports from international organizations, as well as reliable
institutional websites, have also been critically reviewed and analyzed, with
significant content being systematically extracted from these diverse sources
to ensure a balanced perspective.

Results

This article presents a compelling argument that health should be considered
central and indispensable to peacebuilding efforts for two fundamental and
interrelated reasons. First, access to basic health services and ensuring a
minimum quality of health standards constitute an inalienable human right
that must be protected in all circumstances. In this fundamental sense,
improving population health represents not just a means but an essential goal
in itself. Especially for societies devastated and traumatized by prolonged
war, the urgent provision of improved medical and public health services is
both desperately needed and morally imperative. Second, improving health
outcomes serves as an integral and necessary component of other critical
elements of peacebuilding and consolidation, namely sustainable economic
development, meaningful political participation, and long-term societal
stability. In practical terms, the health system can play a key and
multifaceted role in supporting the interconnected fields of health, peace,
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and development, as well as in transforming the prevailing culture of
violence into a sustainable culture of peace, primarily through innovative
health diplomacy and equitable healthcare delivery.

During active conflict situations, the role of doctors, nurses, and frontline
health workers becomes particularly crucial and challenging in efforts to
reduce tensions, mitigate conflict impacts, and ultimately create conditions
for stability and reconciliation. Restoring or strengthening community trust
that has been severely eroded by violence, particularly through ensuring fair
and impartial distribution of scarce health services, represents an important
peacebuilding strategy that can be highly effective at this critical stage of
conflict. In this regard, the health system can be particularly impactful by
actively supporting the efficient delivery of humanitarian medical aid and
participating in mediated dialogue processes between conflicting parties
through health-focused diplomacy, thereby helping to reduce hostilities and
resolve underlying tensions.

This article also reaches the significant conclusion that building trust
between divided social groups, facilitating collaborative health partnerships,
improving health equity through structured dialogue between government
agencies, health providers and humanitarian organizations, promoting
mutual understanding and cooperation, and helping to reconstruct damaged
health infrastructure constitute important and practical measures that can
substantially contribute to peacebuilding both during ongoing conflicts and
in post-conflict recovery phases. The World Health Organization has also
been consistently trying for many years to play a constructive role in
achieving sustainable peace through health interventions, primarily through
two flagship programs: the innovative "Health as a Bridge to Peace"
initiative and the comprehensive "Humanitarian Response" framework,
although their concrete results have shown considerable variation across
different contexts, despite demonstrating significant potential effectiveness
in certain situations.

Conclusions

Overall, the success and measurable effectiveness of health systems in
contributing to peacebuilding has varied considerably across different
conflict settings and historical periods. In reality, it is not possible to
formulate a definitive or universal assessment regarding the precise extent to
which specific health programs have been successful in establishing lasting
peace, although substantial evidence suggests their effectiveness has been
highly context-dependent and variable. The complex reality is that a careful
examination of conditions in countries affected by violent conflicts clearly
shows that given their vastly different situations in terms of the specific



Legal Shudies

conditions prevailing at the time of conflict, as well as their varying
institutional abilities, technical capacities, health system resilience,
educational resources, and financial facilities, the effectiveness and long-
term success of health-focused programs in establishing and maintaining
sustainable peace in these troubled territories has inevitably shown
significant variation and requires case-by-case evaluation.
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Keywords: Health as Bridge for Peace, Humanitarian Response Plan, Stages
of armed conflicts, World Health Organization, Peacebuilding.
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Social phenomena are constantly evolving, creating unforeseen conditions
that cannot always be predicted. In certain cases, circumstances involve such
intricate details that establishing specific laws for every possible scenario
becomes impractical. Moreover, applying a rigid legal framework to diverse
situations may sometimes result in rulings that deviate from the principles of
justice, leading to what is known as "denial of justice." The expectation that
a judge should function like an automated system—merely processing input
data and producing verdicts strictly based on codified laws—undermines the
very essence of judicial work.

On the other hand, individuals who turn to the judicial system for redress,
whether to assert their rights or defend against unjust claims, expect this
institution to deliver fair and discerning judgments. They view judges as
figures of wisdom, capable of distinguishing truth from falsehood, and
anticipate that their grievances will be addressed in a manner that upholds
justice and prevents oppression. It is challenging for society to accept that a
judge’s ability to discern right from wrong is constrained by legal statutes,
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and that rulings must adhere strictly to predefined legal criteria. People
yearn to witness the genuine execution of justice, one that resonates with
their innate sense of fairness.

Interpretation of the Law from the Perspective... 314

Methods

This article employs a library-based research method to gather primary data,
followed by a practical analysis of the issue. It proposes innovative and
specialized approaches to legal interpretation as a means to avert and
counteract instances of "denial of justice."

Results and Discussion
"Denial of justice" refers to a scenario where justice is not merely
compromised but entirely disregarded—a form of severe injustice that
undermines the very foundation of legal proceedings. It creates such a
profound sense of inequity that observers unanimously condemn it, leading
to disillusionment with the judicial system and a departure from its core
purpose. This, in turn, fosters widespread discontent. Even the most
meticulously crafted laws, developed after years of deliberation and
research, cannot anticipate every conceivable case. When a judge encounters
a situation where applying the law as written would result in "denial of
justice," how should they proceed? How can judges prevent such outcomes
while remaining faithful to legal principles and avoiding deliberate defiance
of statutory regulations? This article explores solutions through novel
interpretive techniques, emphasizing the necessity of legal interpretation
from the "denial of justice" perspective. It proposes three primary methods:

e Referring to the legislator’s intent — A text-centered approach.

e Deconstructing the law — An author-centered approach.

e Interpreting according to the spirit of the law — An interpreter-

centered approach.

These methods should be applied sequentially. If the first method resolves
the issue, the subsequent ones need not be invoked. This structured approach
ensures that judicial interpretation remains both principled and flexible.

Conclusions

In domestic law, the doctrine of "denial of justice" can be applied through
legal interpretation. However, in the case of formal (procedural) laws—
which are typically mandatory—Ilegislative intervention is necessary to grant
judges discretionary authority to prevent "denial of justice." Simply
interpreting such laws may not suffice, particularly since procedural rules are
particularly susceptible to injustices. In today’s global movement toward
accessible justice, Iran, as an independent and historically justice-oriented
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nation, should leverage these interpretive methods to issue equitable and
progressive rulings, setting an example for other legal systems. Recognizing
judicial interpretive authority is not merely an option but a necessity—one
that every legal system must embrace to ensure justice prevails.

315 Volume 17, Issue 1, May 2025

Keywords: interpretation of law, methods of interpretation, denial of justice,
legal doctrine, just verdict, legal hermeneutics.
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Abstract

Introduction

In contract law, one of the principles consistently emphasized by jurists and
Islamic scholars—both in theory and practice—is the avoidance of contract
nullification. The principle of preventing contract nullification does not adhere
to a uniform system across legal frameworks; rather, each jurisdiction has
developed its own distinct methods. One such approach involves legislative or
contractual intervention to rectify elements that would otherwise render a
contract void. For instance, mechanisms like the severability of contracts or
the elimination of invalid clauses demonstrate efforts to preserve contractual
validity by excising defective portions. These examples illustrate that
legislators have long recognized—and utilized—methods to salvage voidable
acts. However, such cases remain context-specific, lacking a comprehensive
theoretical foundation. Through meticulous analysis, certain French judges
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and jurists have observed that legislators, whether intentionally or
inadvertently, remedy void acts. Consequently, they have sought to
systematize these isolated instances under a unified framework termed the
regulation of legal acts. This article examines this institution, elucidating
French jurists’ perspectives on the theory and evaluating its potential
applicability within Imamiyyah jurisprudence and Iranian law.

Methods

This research employs a comparative methodology, drawing on library
sources and descriptive-analytical approaches to assess the viewpoints of
French and Iranian jurists, as well as Imamiyyah scholars.

Results

The regulation of legal acts constitutes a specific judicial or legislative
process whereby a defective legal act is corrected—for example, a contract
containing an invalid clause may be preserved if the parties remove the
offending provision. French jurists lack consensus on the regulation of legal
acts, a divergence rooted in several factors. Some equate it with the
institution of confirmation of relative nullity, arguing that confirmation
occasionally fulfills the same function as regulation, thereby blurring the
distinction between the two. Others highlight inconsistencies in regulatory
methods, noting that while some forms of regulation are statutory, others
arise from party autonomy or require judicial intervention.

Proponents of regulation’s unique nature advocate caution, as its
retroactive application risks harming third parties. For instance, during the
interval between a contract’s formation and its regulatory correction, parties
may act on the contract’s terms, potentially incurring significant costs. By
contrast, Imamiyyah jurisprudence and Iranian law lack preventive
mechanisms like the bifurcation of nullity (absolute vs. relative) or doctrines
such as contractual transformation and apparent acts. Consequently, void
legal acts proliferate, as the legal system recognizes only three states for
such acts: void, valid, and *non-effective*. While valid acts pose no issue,
non-effectiveness (e.g., unauthorized contracts or acts by legally
incapacitated persons) and voidness (resulting from violations of mandatory
rules) create ambiguities. Crucially, any breach of mandatory rules outside
the scope of non-effectiveness leads to nullity, disproportionately expanding
the range of void acts—a paradigm at odds with transactional stability. Thus,
introducing regulatory mechanisms could resolve this tension.
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Conclusion

Despite its challenges, the regulation of legal acts—by prioritizing
contractual continuity and legal security—merits adoption within a carefully
delineated framework.

Keywords: Void contract, regulation of legal acts, correction of void
contracts, formal conditions, substantive conditions.
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