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Abstract

Introduction

Arbitration is recognized as an effective tool for dispute resolution, offering
a flexible and efficient alternative to judicial litigation. One of its primary
strengths lies in granting the parties autonomy to determine procedural rules,
select arbitrators, and design the framework governing evidence-taking.
However, party autonomy also entails inherent limitations—particularly
regarding access to evidence held by third parties, i.e., individuals or entities
that are not party to the arbitration agreement but may possess crucial
documents or information. Obtaining such evidence, especially in complex
commercial arbitrations, has become a significant challenge.

This article seeks to comprehensively examine the scope of an arbitral
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tribunal’s power to obtain evidence from third parties despite multiple
theoretical and practical constraints. In doing so, it explores the limits and
obstacles of arbitral jurisdiction, the potential role of national courts, and the
interaction between different legal systems and international soft law
instruments. The primary focus is on the legal systems of Iran, the United
States, and the United Kingdom as leading jurisdictions in arbitration, as
well as the 2020 IBA Rules on the Taking of Evidence in International
Arbitration.

Methods

The research method is descriptive-analytical, grounded in comparative
analysis of statutory frameworks, case law, model laws, and doctrinal
sources. The study reviews Iran’s legal position regarding the possibility of
obtaining evidence from third parties, contrasting it with jurisdictions that
explicitly provide mechanisms for this purpose, such as the United States
and the United Kingdom. Furthermore, it examines the practical application
of the IBA Rules in regulating evidence-taking from third parties,
emphasizing their status as globally accepted but non-binding standards.

Findings

The findings reveal that Iran’s current stance on evidence-taking from third
parties reflects reluctance to recognize such mechanisms. Nonetheless, the
draft Comprehensive Arbitration Bill—which is yet to be enacted—
expressly contemplates this possibility. In the United States, arbitral
authority to compel third parties to produce evidence has been narrowly
construed by courts. Under Section 7 of the Federal Arbitration Act,
arbitrators may summon third parties only for testimony and document
production at formal hearings, not during pre-hearing discovery. This
restrictive interpretation has been affirmed in landmark decisions such as
Comsat Corp. v. National Science Foundation (1999) and Hay Group v. EBS
Acquisition (2004). However, Section 1782 of the U.S. Judicial Code
authorizes federal courts to assist foreign or international tribunals in
evidence-gathering, though its applicability to private arbitrations has been
contentious, particularly following the U.S. Supreme Court’s ruling in ZF
Automotive v. Luxshare (2022).

By contrast, UK law offers a broader avenue for judicial assistance.
Sections 43 and 44 of the Arbitration Act 1996 empower English courts,
upon request of the tribunal or with party agreement, to order third parties to
produce evidence, provided criteria such as specificity, relevance, and
tribunal approval are met. This judicial authority is territorially limited to
England and Wales. In the landmark A v. C (2020) decision, however, the



Psgal Studios

English Court of Appeal held that courts may grant such assistance even in
arbitrations seated outside England, provided the third party is within its
jurisdiction.

Alongside these national approaches, the IBA Rules on the Taking of
Evidence provide a balanced framework for managing evidence-taking from
third parties. Article 3(9) permits parties to request that the tribunal itself
seek documents from third parties or authorize them to do so. Nevertheless,
the enforcement of such requests ultimately depends on the cooperation of
national courts and the enforceability of measures under the law of the
arbitral seat. The Rules also introduce safeguards—including relevance,
materiality, proportionality, efficiency, and avoidance of undue burden—to
prevent misuse of the evidence-taking process.
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Conclusion

Although party autonomy in arbitration is constrained by various limitations
on tribunals’ authority to obtain evidence from third parties, rigid adherence
to these restrictions risks undermining the truth-seeking function of
arbitration. Accordingly, evidence-taking from third parties, when pursued
through national and international rules with the assistance of national courts
and subject to appropriate safeguards, is achievable to some extent. This
approach not only enhances the efficiency of arbitration but also strengthens
its ability to achieve truth and deliver justice.

Keywords: International Arbitration, Taking of Evidence, Third Party,
Discovery of Evidence, Jurisdiction of Arbitrators.
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1. "If a Party wishes to obtain the production of Documents from a person or
organization who is not a Party to the arbitration and from whom the Party cannot
obtain the Documents on its own, the Party may, within the time ordered by the
Arbitral Tribunal, ask it to take whatever steps are legally available to obtain the
requested Documents, or seek leave from the Arbitral Tribunal to take such steps
itself..."



o
(o)
jc}@w
e $313 55 CIE i S s s .

G 1y L] ol Kl o Olgs3 &S G b opl @ (IBA) dsl b e ol
b S 13 oMo B (sl Olpes Lulul 13 S Jlesl SIE olisl o
CIb Jobdl 4l Glojlhla Les ol Oles ol sl sl G0 ol
Aol & ol Js pen a4 s s o3lrl (g5l WS L8 S ol L
Sls Slestl 5 aS Sgb ey a5l Wl e Olgs &S WHls 5% s (IBA)
(Kankkunen, 2014:60) s oslaw!

V_a(IBA) del g8 gyl 5y CIU Lobdl sl Gl sl s - ol b
bl toass Gl Wlonle ol opl s e bl O Lol ol ¥ ol
P ‘12?.‘/":’ ?(sjb JsMZL: ((YOT 4.>=:J.: 2 ;}a)) 9 ((\L;j..c.ﬁ L: .h:.}'jc)) J._{L JEJ)‘}A
(“J\S@ﬁ ‘(ﬁ‘}fw J\..::L: ol &L__{LGJ .,Lo‘jBJi‘Vo:bV,\dL;;Lb JL«.«»“G‘)‘ &:MA‘)P-JD
ol sl 1 EIU jased Colr 314 el SIY 5 Y ay s ol el Jlasl 5 )lse
LSSl OF J et 1y s )l sl 5555 595 LdSo 4 sl L sL

ek oyLal " i 3 T LU psghe 55 el ol ¥esle ¥y 51(0) G4 s
c(ﬁ‘}@&u 92 w‘ b)}ﬂ DL M ;ﬁ.wb 4:‘)‘ )J§A LSLA&:M«J‘}?-JJ Jﬁj L: k;—w‘
Ob o o 1y 0 S0 slgidy Ol e e ys |y o Dlal i YooY S5k ey S8
o:%tug-\@&tﬁ;ﬂsasuumiﬂ\“\‘\ Ol 3 el 5 s s 83 i oS
QM‘)‘}&D)L.WJ Qb—m‘ d‘)‘@:ﬁ)&} g_;q'.’.]"? J)‘}A)b LS))‘J WLD_-)D
sl 3 L susls Ol g pdibllanl Sl S e aealie ul i pad ol esdle

Ll a5 b oot 550 flae b Lol L1 5 (5585 ot (sl sbl oo

1. relevant to
2. material to
3. Relevancy
4. Materiality



o
o
o
(o) \Fe0 QMU¢r}>a)WLr»J;=Aa)): é@

S B4 dJ= cpl L (Neuhaus et al, 2023:42) oS s i oy 8 ol
b el slesl S gl oS 3pd e A e Gl de S OLIG pi
(o 3L Clis bl O b lalesl 5, L Lol adis o5l oS ol 553
it Gl sy se dew 8 550 0 A 1ges ammis (G Sle M S
s Sl (6 K Gisb a3 S slesl 5 Al (5,5 ks 3 slae amt
Yoas Sl Jyl i Gk eeeen (Catelli & Weinohrl-Bruggemann, 2024:3) .l
S bl gl (B Sl b o Jols L st £l ol 3 ¥ el
Salmon & Friedrich, ) asb bl r«up';:.ﬂ 5 Sadme) (ghoatws L L
Olpsls byt apiy ool ol (Sen (pasiie 5 5o walis (2013:570
S b &S wEL 535 Glosllla Wl ek S Cio s 3L wils glie el
skl s s 5 55 g0 bl a5 das e siS Wl dads L1 sl dal g e
ONes 3b 7 ae S Dl Osd 5 LS Hsbe Sl s Al S b s
Catelli & ) 5,2 el 59350 5 el A \‘;_évuadg S S Ol gea Sl
(Weinohrl-Bruggemann, 2024:3
S S b Ll 586 Kb Cober Cov ol (Sae diw K
AL e e ol whyl 5l 54l Sl s 4l ol shd @1 ol )
@ Sl b e b Sl (SO cl s b gl cas (IBA) 2l Gl
2 S b SSosbe oled wlpldhl i g8 s Sl w LI L Sl
Sl s (Slo s ool LS (gols3 55 (Slo s b 56 wlo 3525 &) pe0
olsn o 1y ol g can &S wab sl Jeol b e ol 5l sl
Sy 3 b gl ool (S daj 538 e Gai s e asis Jlesl LG

1. Factual Allegation

2. Description in Sufficient Detail
3. Narrow and specific

4. Fishing Expedition
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1. Prosecution or Blocking Statutes
2. Banking Secrecy Provisions

3. Data Protection or Privacy Laws
4. Unreasonable Burden

5. Procedural economy

6. Proportionality
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1. Commercial or Technical Confidentiality
2. Special Political or Institutional Sensitivity
3. International Centre for Settlement of Investment Disputes (ICSID)
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