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Abstract

Introduction: Comparative law was long characterized by two features: its
inclination towards private law and its Eurocentrism. In addition to the
composition of attendees at the first International Congress of Comparative
Law in 1900 in Paris, who were mostly representatives of the two European
"legal families" (Roman law and Common law), comparative law scholars
have traditionally shown an interest in comparing the two Western legal
families. Until after World War 11, the majority of studies and handbooks on
comparative law or foreign legal systems were the work of specialists in
comparative civil law or comparative commercial law, and areas of public
law were not significantly subjects of comparative study. This article seeks
to identify the variables that, in the author's view, are characteristics of
comparative public law and explain the belated process of its development
and evolution.

Method: This article, in an analytical-descriptive manner, seeks to identify
the variables that, in the author's view, are characteristics of comparative
public law and explain the process of its development and evolution.
Accordingly, this article is divided into six sections. Each section,
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separated by numbering, addresses a characteristic or variable that, in the
author's opinion, more or less distinguishes comparative public law from
comparative law or comparative private law.

The processes of "The Emergence of Comparative Public Law," "The
Methodology of Comparative Public Law" distinct from the methodology of
comparative law in the general sense, "The Challenge of Tradition' or Legal
Family," "The Fluid Boundaries of Public and Private Law," "The Greater
Dependence of Public Law on History, Culture, and Politics,” and finally,
attention to "Linguistic Issues” and access to resources in any comparative
study, are among the most important variables that, from the author's
perspective, distinguish comparative public law from other branches of
comparative law, and are addressed in this article.

Findings: In the author's view, this belated attention to comparative public
law (constitutional law and administrative law) is due to the unique
characteristics that distinguish public law, as the law governing the rulers
and the ruled, from the law governing private relations between individuals.
The proximity of public law and politics, and the greater dependence or
sensitivity of, at least, constitutional law (the most political branch of public
law) to internal political developments and dominant political currents, as
well as international and so-called "meta-constitutional” developments, the
fluid boundaries between public and private law, and the lexical dependence
or interconnection between public law and other social sciences, endow
comparative public law and its expected function with characteristics that
distinguish it from other branches of comparative law, and form the main
subject of the present article. Thus, despite recent developments, it seems
there is still a kind of resistance to change in the realm of public law,
indicating its dependence on the path of development and overall evolution
of each society.

Conclusion: In the author's view, the belated attention to comparative public
law (constitutional law and administrative law) is due to the unique
characteristics that distinguish public law, as the law governing the rulers
and the ruled, from the law governing private relations between individuals.
In other words, although most issues and problems in the field of
comparative public law are found in any comparative research, the proximity
of public law and politics, and the greater dependence or sensitivity of, at
least, constitutional law to internal political developments and dominant
political currents, as well as international and so-called "meta-constitutional”
developments, the fluid boundaries between public and private law, and
furthermore, the lexical dependence or interconnection between public law
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and other social sciences, endow comparative public law and its expected
function with characteristics that distinguish it from other branches of
comparative law, and form the main subject of the present article.

Keywords: Administrative Law, Constitutional Law, Comparative Law,
Public Law, Legal Tradition.
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(o pllai 55 anllas g5o5 3 Olwr (63558 )l (h <:Ll'as 53 3lg plas
J= 2 e ol (63 S8 Sl psgte dlge onl @ &bl S
eame b s 6,8 e oo Gl OF olal 5 ol S ol Ko (655 bt
L Sgd o o ol 2525 (0 5 (@ ansls )5 S Lol clos| b B sa
§3503 SIS 5 alis sl b 35k 8 b 35 lgi plas

Seap SBda by aliese Jo Sllledor b Gl oS ol Sl (63 5,5 555,
el silaSialen 5 (S5 b o ok gl s g Conds sse s O
aglin A3l ol 5l 3 S e ST Ll S e Shassd il slapllss 3 s
Jus a0 ilae sba (955508 3 Sp) b Gime cpl plo ol (505 o) g lis
sl ilanlie o Sl sbge 5 il plialie Y 5 4 6 55500 aloslg

1. comparability
2. functional equivalence

Gsim ileKialon Gua b5 S35l G se abal ga g bS5 S8 5005 cnl Sl gl 65e0 3
SlaysiS popar Gt (S ie i 5o PMasl 4 3 Ol L Gl laysiS o st
Rudolf B. Schlesinger, 1909-) X, s <ils sy (5,58 Sl e ool 55 5,555 ol 38 edalin Lol

(Mattei, 2001: 238-257) ails oo K ol 55 s 3= 4 |y 5l > &5 el (1996
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Sl (ol 3 b] dilan s o amlie 0 5 555 0 LS L s o
5 0LS BILl kg o ol e a3 o5 5l (Sa b slacslis L S5l
bl ¢ pulows ¢ S U (e 53 LL 1) 35 5e glaslg 5 el a5 WAL ol o sk
L e Sl 3,508 & 500 45T 4 jmi 55 4l o7 e b A 31 S0 5
(83 5,5 Cho g Lla S IS O 53 G e 0delB L slg oS ol (gl
S ol Slazr 5 21,555, ke 03 e dap PNl 4 5 e Sl o
53 e ol Sl s Sl 2183508 4 s he ey A8 AST a5 s
b e s 5 L biles 4 e WL aiglis 55 0w OIS b
Oriicll, 2006: ) 11> Suse L (Sl s 45 A3LES slapllss alie & 0150
(444-445; Nelken, 2003: 440-442

Thel Gl el G Sl eslinnd 53 (F 2S5 eea b s elid e
IVotzel cpl b tlilesls e 51,55 S 5 Sy 5 1) 15 5 8055 o B ol
(ool plosl Suls @ g 05 ol B Sl LBl L el ST S
(Sl e @y s A3l aglin 3550 Slapllss L Ly 58 olozs| 5 (ol
.(Borjian and Al-Dabbagh, 2019: 189-190 )

03 glresls sy b Dbl el anslie (60,555 2 L s oy 2w
3is obcussdos bl ccl a6 Ciliss glajlnl b aS conl oz
Dby 22l 5 sl glades 5 Jlie (gl cGime 35 4 by e S oS 3
g 5 0ol b dl o sl G ol s Jolse @ Lo (5 SS
o iS Wl § Ko Saline e el 5 e 534S 3505 S e W0 s
Lo il andlee Gos ol e (5 Ol 4 pdiliaes 5 L
bl ST sl i, el 458 bl sl ails 3y a8l (glelas
Bl Wy amlr 5 K te 3 Gai= D3 pllom s 4 sk 5 Lol

Syh e alal (Bsie ash
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ooy caslie 335 ap Ll By 3 Sy 4 ol (U'Y sleesls &K

.\ijé}jgob}&jlmo\fgjh;bjjau\.kh‘lidlkbbj‘&saﬁ&j)45w|

Sl (o ges Sy (SFLE 5 sl S s 272
S SlS Bl sy g WS jsba Al S el S, 5o o
ot (S AS Ot (e Sui= s gl ok Oui= 23 glaarls Kl JG
Glazes bl edijls ooslite Glawslie Sy 25 ol S5y o 4 S s )l
s lB B lie p o b B Sl hich o e Bsae Oliis 5 S0
(Banggui, 1994: 139-140) uls so oo 508 3 2,8 bl ghils 5 OLSS 1, ks
Skl posa G b B 3 ek eses O &S Sl (pl Lol
AT 5 8l wasls OF 53 Jhassy 65 e a1 (alawed) & 6 mte BB
Slsze 5 Coalo (lodns 5 o Ly a3l 5 anslr (20 S S as
OF 51 @ls & el S 5 (ol )8 550 55 L ()ls) 5 bl G5
O 5 b sl a8 ol 3k cnl 395 sk s oS s b S e Soles
5SS s e 4 «(Thomson, 2017: 920) s 5 o0 ot il e
okt o Gaim 5 eses Gt Dl 05l 0L Gl 5 o8 S sladVal
Lol Sy Ol posas G5t 53 LS &S ep ) L &l
B3 55l ool p e e 31 e ges OUIsG i 313 3505 OF (g3l Il deze
S Lmen glasly o ol b lsl s o bl slaslg sdasilesla del g3y oS
5 & a4 b «Kahn-Freud 1974: 17) «,ls glrals ol o5 1) Cwglas o 2l
SBL e &S Sl odd S eges St S 3l e 8N Sl
Sl Gy S S [l Sl il 5 it sy et il a2

NG| w;&i.}upb LS“AJQ Lgl.;hg;.wu )JAS&LAM )AJGJU O})J
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el 515 a5l Ll Sap b anslr el g oS 5 slaels
(Bell, 2004: 267) (5 S 5, 45 5 blaxl b i slaaly O yman LU LT L bl

(S b ate) 4 plaws |y dudad Gai= Chda £L1 S5 SIS s 51 ST L
Gsi= Sl o LA wlw |yl B WS sl S el Gk
4 2bol Gt (S mhe ey Gl o ges 53 5 Jlo Ll SO Ll O)le 050
aiila Jow i Gaim (OAS Sle S| 1qZiller, 2006: 607-608) 5,51 ol
53 bl 53 4 (Mohseni, 2019: 705) (S jxie atea) ot g, 5 Sy AL
Sl See iz b e Lyl e s Al oo e Sk Dlalllae
S Obaman 3L o Gsi ae) 03 bl S e ga Al o8k sl el
D30l 55 5 Lol 4ol Comal) Oyl s 1 e 23l e il (sl 4y
Gsim om IS8l 5l S cul ol [l sl 5,5 sl s
oo NS 4 ol o Faie slaghi 534S W SOT o gas Gy 5 ages
ol pr a1 s ) 5 S e S J gl ol T S e
Ssim ol Sl 38, h &Sl 4 e g ol e s bacals
Gl ol 20 G 53 L Sl ol o a5 b Ll s o ges
LS ol 5 (1 Jae Slaly glaslys 5 el onlin dagd Ul o oS
(Bell, 2004: 268) 1ol o bls,l s

(s O 3 st Sy S ax S Sl Gl Gl J
Olaa a il Sdo ol plarl 5 ol o bial 5 s sdiaa b5l

bl gl ol b 85l 5 Bl b glaslis o (g1 (6 28 gl Ol e

2 osle 55 sdoslil gla 2l a4 &S Ll Clas m (Con mals) Lyl wsbsl stales 49 ool slls 1
Jole 2 esle grose sla i) AT sl Sy a5 e 050 LT 5t 4 dgae 5 31K ol
s dhaor 31 s G 8lp gl 5 08 CoaSlo ot el S 303 33T e el Sl S 5l ol

g e (e Bl 4 dae ol
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dob Fedide 4 L s &S ol ol (Nehl, 20060 21) syl s
Valcke and Grellette,) (oo %,:.:\; S5O ks §gi aes gl L B,

.Jﬁ)mTL@JIJ;‘)SU.J‘)‘J Bl slacaB e )3 slae; 4

S 03l gl b (o S>3

Gt o Sl il glaoslpls 4 G glaplll mld ghatas (M5 5ba
e Soim Dlalllas 3 i gy 8 el Wl 5 e ((0)) s G 5 B0
At B Sy ol s el (S il ssEe S 3L AL
ol okl (Sl (sile olih C’)Ua..al @ oS G b el g Wl
L aa=de LG glac sl conl S S5 (g2 S ax S| @Bl e el
Slacald 5 sl Ll 55 e bl kS s wlal asls sla S0 s Jle sl
s(Hischel, 2019: 20) das s 5 olisl G Slogdgn 5o 1) LajpiS Saiir
VL 5 Ll oy b Obe il 050 G B0 Ly oS ol ol Js 1
5 oS el 056 G bl (528 cnl le Sl jantes s 5) (S ol otoute
(PRI Gsi lslt S she (Ko &8 Col ol ol 5l Bl s O5ke
Ol o sns Goim Do g sn S 51 a8 (6 Sos Saslss sbpman 5wl
U ol gl 235 Jlie (51 205 3 o3l bt om 23l (slapllss
e bl Gl (gp5i8 s sl sl sed 2l (g e ;’KM-J
S el gl 3l 03l 2l Sy S5 535Sl sbeen tiel Jsu

I e Wl gl s S e

1. functionality
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93 550 b s oS el bl s Jgams sl 3 Il Bpim o shren
Sl s 23S 4SSl g ol 038 ol 5piS ) (s Glisd mie O
Vaezi, 2023: ) 035, ($lasn ol A3l 48 8 O o OF ailr ana 035 Aol
5 0 0ls Sl B st plla 4 Jgene b & ol Sl S5 olea 97
Redle gl ea a6 e (Koo Ll aliol 5 adl e ol 5o ol ol
0 Al 5 oS At gl S Tl 5 () Sladle s B) 5 0Ll
dss 058 ads b el 8 ol J s ol s S Ceslie (15l (slaas
3 JLt Sl ie mds b OWT L (5 sea dn JLe 30 5 1946 Ol s 26l
Al (’Km’ Sl slaas sy sk )2 SL;"JLi‘

lold (olal Gl 52 (Sis ((Fot i Gl 4 e B
Wag Aol b osper Jls 1) sabe 5 S B 51 b el 50
LSS g0 Ogzmen ol laggdoares b (uebpaes b 2els (Slbb
o B Jes 0 4l 0,8 15wl sl LI e b plas 0550 K318 500 8
aSlr) als sy s b 5aS Kos ol 5l e g sl i o3l 5 p 3o o1kl
Ll gl (250 50 Olaman (A3 ool s S ol 3550 0

(93 Con b (o 508 o b3l i) S el Sl golsl Gsi> 3550 3
A2l glanslie ghoazns gl b Glue Xl

i |Vl sY 2016 w515 51 5 Ay g sl 4 2000 ST 53 w015l 5 pa s Jail s, 0560 4l 5 5 1
Code des Relations entre le Public et I’Administration (CRPA): Statutory
provisions: Ordinance 2015- 1341, October 23, 2015.

2. Administrative Procedure Act (APA)
(Verwaltungsverfahrensgesetz (VWVTG)) 1976 w25 o Il wsls ol 056 3
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P> G g pges Sgim piie gla)p A

2> 65 Pl L3S a sk i s o gt G 5 pses G 0 S
3¢S S ol a3 ol Suie 5 pses G S iy Sl i
ol Camly S e i Ol 5IS 55 5 s ol la el Ll sl i S
e Ll 655 (chutins (o yast) b (oo 4 Olg o |y Tas SIS &S
2S5 ealie amla Ol S SIS hs Toes Do A e a0
Sl e g ogline cdlise (glay a8 ys addl 5 il lsl s Sl glacled
e ra T e bl ol gl b Sl 8L Gl 2SS )
dalgps olr wey 50 Slaes = L3 shs ol (63 558 035 (A52) pses b
Cassie and Knight, 2007: ) (ol sl 5 23,0 & slad o hine Colgips 5 3 5
S Cengy ol 3 a8 e Gl el Fres te 53 58S s Jsk el (65
Harlow ) ls 555 cgs a ki O ol Gaam 4 bl a0 s 30 5 o atdS
dhd) Sdas eslns lak s el Ll 5 (@and Rawlings, 2009: 2
Al ass a0 e ol (il (Sl (S S g0 mdl g (SIS 500
b2 5 556 oSt ol L (ssle 5 bl 0l i b pds 53 5555
G peseE s rses s sl e Sl edle il g Gl s
G) R 558 4 68l wpie il slgen 5538 e Sl S
53 o U slis ol il glite el 5 (13 5k o3l 5ln S5 g (gl s 28

(S350 a3 e C~W‘L¢j%i°fJ§de g

1. Functions
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SoaSG b polil a5 ol 5 Solglbs Ly, 4 Bl o $si-
et sl s 5 LIS wlie o8 glaKia b 3 (S &S Sl
S i B eges Gah Ll S (55 ailie i s oS 581 5 Bl
2 Sl onsn ol Cho a Kb 5 i b ekias SUSL (o pa i
SIS 0 eges Gaim glaslg el auiS L e Lol SSJgn Sle
5 b el (e B sl >~ L L SIS0 40 5l o5 @) sl > b
Bell, 2004: ) 5500 U S5 5 e g5 Osman 2l olanr! fils

.(259-165

5 LS o Jas 5 Kb o3y S s ulul Glad B oS ol ) Sl

S dtls ase 5 mes Ml 5 s el SULx 51 ke ol ses
Ssim i o)l el S5l laolS s 5 el 36 51 W
o Csm a4 bl e Loplr ol agls Dl rlie 53 OS5 e | Rk ool
Sl P 3 oS s sl o lie ol S etalie IS el (laelSls sl s
o LT s Slesead 1 Calem sl Dlad oy ST 58S nl Jle Ol
el s ol slapla Sl (5ol 53 & sl LT & oLl Fisls gl
S osba ol Gl a alas Ll gl s e o ls (3l Slals
5 oOLBds e Sl el sbe s Glasis bl GBS
5 bl el S ges (oe 5o 5 daes 355 ale ol b Olal (s g

1l 0l 4Dt &Sl allie LYs 0T 38l 5e Olal g 3 5

Lawrence v. Texas,(2003); Roper v. Simmons, (2005) :ssles ol cn joen 5l 250 4w 1
Ol 5 st 5 baysiS Ko Llas ws, 5 s 4 1] ol s (AtKins v. Virginia, (2002)

RGP UL.:\ \g:))‘ Aiél:u‘
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o pBl w gl by 5 il e midgs e fe el 056
il Sl Sl g bl i ol b e sl Lo culid oS 230
e o gl b pdsoilenl s oy 51 46 5 5,8 s (SIS 0SE 5 Ol
o XS 5 s sperm ety Al 350 b gl ol glaelSals Sl pyw ol
oler LI Gl e il Sl G5 L s S8 al by 5 s
oz 5l a)ls sy bt gsles @ gl po gl Ll By OIS S
e gl GRS el e Sl ol e coslhe gsles 038 IS
Gy nl 53 DL Sl planil e 5 s il 46 5 el ls gorme 5 ayss
sy Al Bl 5 sl Sl gl Ol 2o
sl 03 4 <=L§>\ ol 4 0o gl |

03 S (B s il il Gsi B e)lys e rlie S pres 4
2ol Sl 5 Soss e lp easls 355 K el 3 (6 i slas s
b ooy bl ol Slane ol 4l CU5L 30 ey ot (e 38005
Sl 5 o)l Sl adails WOl 55 5 S el il 056 w:&‘ e oSl
Slr Sl s s Kl (Gde 9wl Gl (oelal 056 & cu s S
{(Hirschl, 2014: 142-145) 5,16 5 4> 5 01 505 51 6 S5k

23 o zes oolah s Bui= 5 056 el 5 8 CaS L Ol s 4
oSy Al Gla) IS 55 apee S (03D et DS La 508
in olsl i U2 e gas ol e S o pleze SGUSG 511 LT aS 5
Golg s gazme kiS5 53 &Sl ol ol L 558 8 o RCAPRCRIST
el ol ol s (Sl

1. living tree
2 . Traditions of public administration
3. State Tradition
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Cgms ol 5 i OlenS 1 i) s (K ek KT Can s
s 5l st ok asas oyl 4 byse SeaslST slaaii g s 5 358 e
Ol Jm palsm opl 53 Lpd oo 0l (dsn o el Sl L R
fditos b (28 Slol Sde anelx 5 5Ll 5 G (pdss s sl 5 g
5 S e 5 Slles s g IS ST & sdeie VL 3 ohsa
analr U 315513 J semme olal sbay Cds oo ol s ol aSm aildbsls
RS P N e N RN 5 I [ e RPN E ERPRCIN
S 2 g ol 5 A el kS By olil ol pen Bk el
22,03 SmSba = IS (B o b (S35 L e ol S0 el = ST
Sl S s s el 3,5 bl ol (F elS) s Gk ol
3 5 Al ahadd pgs Gaim B el OV 5 sls oSS pLas Ll
e Sl 52l 056 rals

plazel 3 dtlle (s s Ipl Gk 3B b (5 gl 3 i 3 (oS5
res G Gl ol SOt elianl Sl Ol Gl o il b o
S s ol G b (Sun5 Lsy eglal (S e (il 1) Ol el 5 S Ll
Gl Jlasl aen (gl g g 35 oS ns B s Aol g3 5l (Slodamn (31 padde
G5kl G ey g e sl (s)l3l 23S Com s 4 Oley ) s
Ci 53 85 ol G5 OF 5 i Cile w0 OF 0,208 a5 352 0 J 28 olad
{(Ranjbar, 2016: 57-62) (2,13 5525 o\ el = IS

Olse e slaysiS 3 1y s o b s o)lsl Cin Ole e
P mha 3 olsl Gt ol b ol ol eglie 65,8 5l slise
b 4l 2 AST 55,5005 55 ol ol vl il ) ol pe ol & 4 55
S age Slal | S 4S d4d g Tl 5 Gedn sl il 5o aslie el

o Ll i Sl w gl S 31 b (ol S ol bl st el i
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Sl s I K somd s Gai> gl Jes 3 S8 08 8 50 Ly a
el m sl )le a4 a8 s e ;L'M\joj:.ada.ﬂ)'\ laanslis O3 5
Al i i (S IS 5 ol gl 5 mis 3 fie SO (sl

b5 Jilews 6

5 A s G 3 e e o pen Ll Bsi b adies U5 il
5 050tz F elaly Jseme psba ailie 05l a8 8 (Scws LU psdse
Lol a8 aab s 5o b sbal 5 O opl 3,8 0 Sopse B ai sl
SIS L (s ey glacule sy 5 DMl (555 5 S5l 5 xS
Sldlzr 5 e LT & s Bl ol S0 sl asls 55y Gl
o 53 (o 68 Ael s 15 Gans Osk a5 ol (glsl 5 il salSsls
Ll e Sk

S35 5 it Slsl & ils B i e gas Gk il oSl
Osmad 2o, 538 55 s gl 2 L) ol pske ahex 51 s slaans; 51 a8 o
Laie Ol 4 O3l ol dam 5 el 0dd 43S ly (Ll 4 5 Slgll 1 O
el lalions (Al ol axil CBl oLy 4 S o sa

D o ses Bsim 53 S e O Glee £ 55 i 4 S) K a0
Olayd e ap audl 0L o ‘décret’ ol (Jle sl il o st G2
hdlaie (il 4 B ASlal nl S5k OLjes 5558 5 ST 5 ol Jyo
53 ol (s lagbosle sae 4 (S350 s ‘parastataux” ol Lol
oL C)Ua.,a\ Loads ooV slg Ol e 4 «(Ziller, 2006: 608) 5,10 auil )
Ol bl B3t pllai 3 as J5 (sl B 55 5 (e 2 o8 &S (e S (S
Ol aed g 4y, 4 4> L (Esmaili and Ghotbi, 2013) 545 s a5 5 S «

Al axdls ey a8 Koo bl Bsi= s a3s dolee o) o3 Ll
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e Ssi 53 bajtays 1980 wss Sl jasmie jiba 5 e Sl S
38 G ph B el s eis 5 es I G s ehsa Aok
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