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Abstract

The historical prevalence of torture, whether perpetrated by governments to
extract confessions from the accused or by private individuals for various
purposes unrelated to confessions, spans human history. For a considerable
time, torture was considered a legitimate means of discerning truth from
falsehood and distinguishing right from wrong. However, in the 19th
century, attitudes began to shift, and international efforts emerged to address
the issue. The Hague Conventions of 1899 and 1907, Article 3 of the Geneva
Conventions of 1949, and the Protocols of 1977 prohibited torture.
Furthermore, the United Nations General Assembly passed several
resolutions between 1973 and 1976, condemning torture.

The prohibition of torture is now recognized as a peremptory norm of
international law (Jus Cogens), meaning it is non-derogable and universally
applicable at all times, including during internal and international conflicts
and extraordinary public situations. Currently, international rules designate
torture as both a war crime and a crime against humanity.

Despite these prohibitions, human rights documents typically associate
torture with actions committed by government agents with the intention of
obtaining confessions. This approach excludes the possibility of torture by
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private individuals. Some argue that national criminal justice systems can
address such private acts of torture under other criminal headings, such as
domestic violence or attempted murder.

This article explores whether states can be held responsible for actions
carried out by individuals and private institutions. The analysis is based on
the review of international documents and the opinions of human rights
courts, particularly the European Court of Human Rights.

A key distinction arises in evaluating this crime in the context of
humanitarian law and human rights law. In humanitarian law, the main
objective is to protect victims and reduce the suffering caused by war crimes
and crimes against humanity. However, with the emergence of non-state
combatant entities and non-international armed conflicts, certain war
criminals remain immune from punishment due to the requirement of
government involvement or intent to obtain information or confessions.

On the other hand, in human rights law, any abusive behavior occurring in
the private sphere of individuals, even if not strictly defined as torture, is
considered cruel, inhumane, and depraved conduct. Regional human rights
courts, including the European Court of Human Rights, hold states responsible
for protecting individuals from abuses committed by private actors.

The international responsibility of states lies not in the direct attribution
of actions by private individuals but in their failure to enact legislative,
executive, and judicial measures to prevent and punish such acts. States are
obligated to uphold human rights by adopting preventive and punitive
measures even in relations between private individuals. This approach
reflects the theory of horizontal effect, wherein human rights principles
apply not only to the relationship between the individual and the state but
also to interactions between private individuals. Consequently, states are
responsible for safeguarding human rights in both scenarios.

To overcome challenges in regulating acts of torture by non-state actors,
states must recognize new entry barriers and factors unique to digital
platforms. Measuring market power in digital platforms should consider
indicators such as the number of users, traffic volume, time spent on the
platform, and number of visits. Additionally, market definition should be
approached by identifying non-linear value chains and determining the
correlation of platform components to specific services. By employing new
criteria and embracing the complexities of digital platforms, states can
effectively fulfill their obligations and uphold human rights principles in the
evolving landscape of technology.
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1. See International Covenant on Civil and Political Rights, Article 7 (ibid., § 993); European
Convention on Human Rights, Article 3 (ibid., § 992); American Convention on Human
Rights, Article 5(2) (ibid., § 994); African Charter on Human and Peoples’ Rights, Article 5
(ibid., § 998); Convention on the Rights of the Child, Article 37(a) (ibid., § 1002).

2. See Convention against Torture (ibid., 8 999), Inter-American Convention to Prevent and
Punish Torture (ibid., § 1000), and European Convention for the Prevention of Torture
(ibid., § 1001).
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Australia, Military Court at Rabaul, Baba Masao case, cited in Customary International
Human Rights Law (volume II: Practice) paras. 1216-1217

Bosnia and Herzegovina, Cantonal Court in Tuzla, Drago case, cited in Customary
International Human Rights Law (volume II: Practice), para, 1218

Canada, Court Martial Appeal Court, Brocklebank case, cited in Customary International
Human Rights Law (volume II: Practice), para. 1219

Chile, Appeal Court of Santiago, Benado Medwinsky case, cited in Customary International
Human Rights Law (volume II: Practice), para. 1220

Chile, Appeal Court of Santiago, Videla case, cited in Customary International Human Rights
Law (volume II: Practice), para. 1221);
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ICJ, Nicaragua case (Merits), Judgement of 1986, cited in Customary International Human
Rights Law (volume II: Practice), para. 1278

ICTY, Tadic case, Second Amended Indictment and Judgement, cited in Customary
International Human Rights Law (volume II: Practice), 1279

Mrksic case, Initial Indictment, cited in Customary International Human Rights Law (volume
Il: Practice), para. 1280

Delalic case Judgement, cited in Customary International Human Rights Law (volume II:
Practice), para. 1281

Furundzija case Judgement, cited in Customary International Human Rights Law (volume II:
Practice), para. 1282

Jelisic” case, Judgement, cited in Customary International Human Rights Law (volume II:
Practice), para. 1283
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1. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment 1984, art 1

2. Purposive element

3. Element of official capacity
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1. ECtHR, Ireland v. UK, Publications of the European Court of Human Rights, Series A:
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3. Kunarac, IT-96-23-T, Judgment of 22 Feb. 2001, para. 497.
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2013

-Rumor v. ltaly, application no. 72964/10, judgment of May 2014
-M.G. v. Turkey, application no. 646/10, judgment of March 2016
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-Article 5 Universal Declaration on Human Rights
-Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, adopted by General Assembly
resolution 3452 (XXX) of 9 December 1975
-European Convention for the Prevention of Torture and Inhuman and Degrading Treatment
or Punishment
2. Declaration on the Protection of All Persons from Being Subjected to Torture, and Other
Cruel, Inhuman, or Degrading Treatment or Punishment. Adopted by General Assembly
Resolution 3452 (xxx) of 9 December 1975, artl
3. General comment No. 21: Article 10 (Humane treatment of persons deprived of their liberty) § 2
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1 .HRC, General Comment No. 20, 1992, §13.

2. See also HRC, General Comment No. 31, “Nature of the General Legal Obligation
Imposed on States Parties to the Covenant”, UN Doc. CCPR/C/21/Rev.1/Add.13 (26 May
2004), §8.

3. UN Committee against Torture (CAT)

4. Indifference

5. inaction
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1. CAT, General Comment No. 2, 24 January 2008 §18.
2. CAT, General Comment No. 2, 24 January 2008 §18.
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Pretty v. the United Kingdom, judgment of 29 April 2002, para. 52-55
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Campbell and Cosans v. UK, judgment of 25 Feb 1982, Series A no 48, 4 EHRR 293, 40
2. Av UK, no. 25599/94, Rep. 1996-VI, judgment of 23 September 1998.
3. See also H.L.R. v France, no. 24573/94, Rep. 1997-I11, the judgment of 29 April 1997.

4. See also Z and Others v UK, no. 29392/95, ECHR 2001-V, judgment of 10 May
5. Z and Others v UK, no. 29392/95, ECHR 2001-V, judgment of 10 May 2001.
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1. Inter-American Convention to Prevent and Punish Torture (IACPPT), 1985
2. Inter-American Convention to Prevent, Punish and Eradicate Violence against Women
(Convention of Belem do Para), 1995
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Caeser v. Trinidad and Tobago, Inter-American Court of Human Rights, Series C No. 123,
March 11, 2005

4. See also Servellon-Garcia v Honduras, Judgment of September 21, 2006. Series C No.
152.8107.
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Tyrer v. the United Kingdom, 25 April 1978, Series A no. 26, pp. 15-16, 31.
Loizidous v. Turkey, 23 March 1995, Series A no. 310, pp 26-27, 71.
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para 115.



(]
o
o
v 1S OS] o g 5 sy sladgss W

Gt slgies o Oleslu b )3 45, () (AFRcOmmHPR, 1995: para. 20) L.l
ol s Syl g s Lo Sl s)se 5 saS cal s ade enlans o
Sl Olges sy o L Ol s o gt 5131 Sl OLSS e 0y
gl gl L3 pladgss i Gui el A e pdlel K005, ok n L3

oo sl 5 Sy a8 Co Mo o s s sl J<i> 5 Ol e
.(AFRcommHPR, 2001: para. 143) .S

O ol 5o SUT a i g 1 31 ey Jas ¥

(bl Ol sS 55 ol Sladess b BLII 5o Gly Gsi= abs)) Olgs ods 0
Jlesel LB 55 330 Lalyy 53 1) sdales slie oS ol a8 8 i 3 |, las,
o Bt OS5 o3 DBD ST a8 5l g pgde cpl 4 e o 3 4 s e
sl a3 el pleme Ly i 53 slls el ) (Vijeh, 2008: 124) wsl,
sl A Jal gy oo asdo wdss 508 Laly) 5o S Gy G del B oS el ol (glas
g 5 S Gsim nl ) A i 53 s e Jlesl 58 KU L o gt
A3 Alp 0325 S sl G sl UKL Sl O po s e bzl
L 0B Coley dald (pogast o3I lalgy js WSl B s s s ol 3
.(Van Dijk & Van Hoof, 1998: 23) &S Jlesl ol s i o2tie 3,b 511, 0 5
ol s Ol ey S e eyl Al en 4 s 3o a1 1 4k
gl i edd osas g il 1y Sl Ol 58 51 S0 sladgas gl
S p’Y ol Cenl Agate g aS candls b e S ga Uosl ) el g B s

S el 55 K b O s e ity 03 1 B o) G

J.:..J d}z} g;iti))\ O\ﬁJJ\J a.,\lj)_; U'i‘ LY .,\:;Sblij JLZA lej’ Al
CASE OF A. v. THE UNITED KINGDOM ,(100/1997/884/1096), Sep 1998



[
o
o
W \\C.Yﬂikﬁ‘f}‘”°)w‘r‘h;);l:’,°)ﬁ; \V/\

LS opd o polite ad w0 S8 cpl bl p s oy 0 obe by el b s
Sales 4 Sy $ln S 5 Gai s Ol codlo 5 ,els 4 ar g
S5 ok Gl Glesd 5 il Hlo Olie pie Clgs ade ol b 5 e
Slpllss Sl ol G cnl dlasl 03,8 i RdS s o a0
03 e bl e o a4 (Sl bl Ol 5S35 e B
oo (etn b Gl S ules ol DamdlpS VY 5 Ve Y sl dile (g0l
oy ol Sl s (K 53 LOT gab b 51yl dacls 4 dacd s
REPRPE

aiby (ol Ll h S s s 5 Lol aslsl sl S sl o
e 33l e g Oles jo Bsa Ois Jgly 5l Oluabl Jsa Cgr 55 ddstle
ol SKoe Bda ol G5 (Sl 6l 3Ll s as gl 5)ls sdgs i L)
(ECtHR, 1998: para. 73) >3 <J g3 Cud s 40 e

Ar 2 G508 olex pedd 3l e Dol S s ateS liul) paes o
el S LS T Jlesl el 4y ol (s slaplis ails ae siae Jlos!
o) OF 3 Ll dien (55 plis &5 JLS S o oo 355 A3 plie 55 S
PP s S es pogar and Olgea 5 o el o0
Gsim Ol Voesle Losast 53 |y Bl 1 iaS i es 53 (o geast
Ll LS Cany 4 5 ol 5 S

LI 58 Lol asll sl slaslil 5 Gai s ¥ oosle Jlsie oo &
3 Ky Slly 534S A8 o feass 355 slael |y desd ol 5 ol Bl 3

FEIF XY 55 )

2. Human Rights Committee, General Comment 20, Article 7 (Forty-fourth session, 1992),
Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN
Doc. HRINGEN\1\Rev.1 at 30 (1994), para. 2.



(]
o
o
VA 1S OS] o g 5 sy sladgss W

33 Sl S Lg ) sl slasle LT ool oS Jos osle ol b3 45 geas Jlos!
b3l 5 ol by oS osle opl 53 ol glajl, Kos 5 anmiSls o sa
5 WpllBl & Sl 53) Lpd slhels Jstes pude Slaldss 53 Eis oo et o
S (Klodeliys |l o o w0 b ol auslg L) gs baw g &) Koy olbs

.\ JJ\.L! th..dl—l

Lcdys cote gladges (a5 (50 Hadl i ol s 0

53 s Cdsien DAY (Vg V53 Lk Gake O g aslials oLl
Sy phe aw 3 josar ol o Lol ot sladgns 5 i Gsi sl
i Gsh G 4 dgeS 5 alem w A ol il 4 dga 3,8 e 13 e
s a el 1l e pske | O Jelse 5 baslg oles 5 <o ol 4 dges
a3l OUT a3l b 5 508 oo 3131 Cal S 5 Caaled G Jlaaddst 4 aeie 45
aoadsl Ll 03,515 lp s ssale Bk sadS @ Jus S sl sl
ol ) G 3 S (slss gt XS e Ssle — il e e 3 3,5 S b b
sl a e n G iaShy 8 s s Gkl psede 4 AL des
Al or Lo 08 ol Lagsalsl 5 Gsim b b Bl 55 4y clins

ey S 5 obiedl ple b aS o il 1 01 belge 5 s Colam 4 dges
b Jos 5o a3 G el ok G sl s Jes o] (uales a8
Lol —gmle G b

o ol 3l gl plcis B endl skieas 515 e Dl.n Ly S (Gios a0 Iy

b Bai bl 53 oS 3 sl tle eyl lialy s st Cohs
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1. Commission on Human Rights, Sub-Committee on Prevention of Discrimination and
Protection of Minorities, E/CN.4/sub.2/1987/23/, 7 July 1987, para. 66- 68.
2. Velasquez Rodriguez v. Honduras, IACHR, Judgement of 29 July 1988.
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3. Velasquez Rodriguez v. Honduras, IACHR, Judgement of 29 July 1988, para.172.
4. Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society

to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms,
Adopted by General Assembly Resolution 53/144, 9 December 1998
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